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NOMINATIONS OF STEVEN M. COLLOTON, OF
IOWA, NOMINEE TO BE CIRCUIT JUDGE
FOR THE EIGHTH CIRCUIT; P. KEVIN CAS-
TEL, OF NEW YORK, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DIS-
TRICT OF NEW YORK; SANDRA J.
FEUERSTEIN, OF NEW YORK, NOMINEE TO
BE DISTRICT JUDGE FOR THE EASTERN
DISTRICT OF NEW YORK; RICHARD J.
HOLWELL, OF NEW YORK, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DIS-
TRICT OF NEW YORK; H. BRENT MCKNIGHT,
OF NORTH CAROLINA, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT
OF NORTH CAROLINA; R. DAVID PROCTOR,
OF ALABAMA, NOMINEE TO BE DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF
ALABAMA; AND STEPHEN C. ROBINSON, OF
NEW YORK, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
NEW YORK

TUESDAY, JULY 22, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Jeff Sessions pre-
siding.

Present: Senators Sessions, Grassley, and Schumer.

OPENING STATEMENT OF HON. JEFF SESSIONS, A U.S.
SENATOR FROM THE STATE OF ALABAMA

Senator SESSIONS. Good morning. We are delighted you are here
today, and we have a nice agenda of nominees. I am glad to have
as Ranking Member for this Committee today Senator Chuck Schu-
mer with us. He is the Ranking Member of the Courts Sub-
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committee also, on which we have worked together on a number of
issues.

Our tradition, since we have Members of Congress here, would
be to start with the Senate Members, and I see Senator Shelby, my
colleague from Alabama, here and I know that you have some re-
marks to make about the nominee for the district court in Ala-
bama. So I would recognize my colleague, Senator Richard Shelby.

PRESENTATION OF R. DAVID PROCTOR, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA,
BY HON. RICHARD SHELBY, A U.S. SENATOR FROM THE
STATE OF ALABAMA

Senator SHELBY. Chairman, Senator Schumer, I will be very
brief, but I think this is very important. I want to commend you,
Mr. Chairman, for getting this hearing together.

I appreciate the opportunity to appear before the Committee
today to introduce David Proctor, the President’s nominee for the
United States District Court for the Northern District of Alabama.
Concentrating in labor and employment law, David is an experi-
enced and skilled attorney with an impressive record of trying
cases in both the Federal and State courts. He has served a broad
range of individual and corporate clients while also representing
the State of Alabama, my State, in various matters.

David is also active in the community, having served on the
board of Alabama Goodwill Industries for a dozen years, while also
remaining active in his church and the lives of his wife, Teresa,
who is here with him today, and his three children. Luke is here;
he is 12 years old. Jake is 8. And Shelly Grace is 5, but tomorrow,
Mr. Chairman, will be her birthday; she will be 6 years old tomor-
row.

I and all who know David Proctor have high regard for his intel-
lect and integrity, and I believe that he will make a fine addition
to the Federal bench. Most importantly, Mr. Chairman, David
Proctor is a man of the law. He understands and respects the con-
stitutional role of the judiciary and specifically the role of the Fed-
eral courts in our legal system. I am confident that he would serve
honorably and apply the law with impartiality and fairness and,
thus, I support his confirmation without any reservation.

Again, Mr. Chairman, I thank you for holding today’s hearing on
David Proctor’s nomination. I urge the Committee to expeditiously
report this nomination to the full Senate where we can hopefully
move it. And, Mr. Chairman, I have some other meetings, and if
I could leave at this time, I appreciate the time of both of you.
Thanks.

Senator SESSIONS. Thank you, Senator Shelby.

Senator Grassley, would you like to make comments on the Iowa
nominee?

Senator GRASSLEY. Yes, I sure do, obviously.

Senator SESSIONS. You are sitting at that table. You could be sit-
ting up here on my right where you normally sit on this Judiciary
panel.

Senator GRASSLEY. Don’t take it personally.

Senator SESSIONS. All in all, it is better on this side than down
there, normally. Trust me.
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PRESENTATION OF STEVEN M. COLLOTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON.
CHARLES E. GRASSLEY, A U.S. SENATOR FROM THE STATE
OF IOWA

Senator GRASSLEY. Thank you, Mr. Chairman, Senator Schumer.
I am pleased to be here today to introduce Steve Colloton, who has
been nominated by President Bush to be a Federal judge on the
U.S. Circuit Court of Appeals for the Eighth Circuit. He is an out-
standing individual with an extensive record of public service and
an impressive legal career. Steve Colloton will make an excellent
Federal judge, and I am happy to support his nomination. He is
here with family members and friends who are extremely proud of
the work that he has done throughout his lifetime in the law and
in community service, and they are here to support him.

I have known some of the family for a long, long period of time,
and he comes from a sound background that is also probably as
much to do with his capabilities of being a good judge as his under-
standing of the law.

He hails from Iowa City, Iowa, a graduate of Princeton and Yale
Law School. I have never held that against him.

[Laughter.]

Senator GRASSLEY. He went on to serve as a law clerk to Judge
Laurence Silberman, U.S. Court of Appeals, D.C., and then as a
law clerk to Hon. William Rehnquist, Chief Justice. After that, he
worked as an attorney with the Office of Legal Counsel at the Jus-
tice Department, and then as Assistant U.S. Attorney in the North-
ern District of Iowa 8 years, with a brief detail as an associate
independent counsel in the Office of Independent Counsel. He went
on to become a partner in a prominent law firm in Des Moines
where he managed a wide range of civil litigation.

Steve Colloton returned to Government service right after the 9/
11 terrorist attacks when he was unanimously confirmed by the
Senate to the position of U.S. Attorney in the Southern District of
Iowa. In that job, he has focused on making sure that we get the
bad guys, but at the same time, he has made sure to protect the
civil liberties that are so dear to us.

In addition to fighting terrorism, Steve has focused his efforts on
combating crime and enforcing drug laws. Specifically, under Steve
Colloton’s direction, the Iowa U.S. Attorney’s office has worked
hard to implement the Project Safe Neighborhood Program to re-
duce gun violence and has conducted extensive training for pros-
ecutors and local law enforcement regarding the prohibition of fire-
arms possession by domestic abusers. Steve Colloton has also made
child support enforcement a top priority, forming a task force with
State and Federal child support recovery workers and investiga-
tors.

In addition to his stellar legal experience and remarkable public
service, Steve Colloton has many strong supporters. Let me give
you some examples of the support he has received from fellow
Towans.

Twenty-seven past presidents of the Iowa State Bar wrote, “The
exceptional quality of Mr. Colloton’s experience, together with its
relevance to this position, uniquely qualifies him to represent Iowa
on the United States Court of Appeals.”



4

A member of the Polk County Chiefs of Police and Sheriffs Asso-
ciation wrote, and I quote, “Steve Colloton is the right choice for
the Eighth Circuit judge position, and we fully endorse President
Bush’s nomination.”

The interim president of the University of Iowa wrote, and I
quote, “Mr. Colloton is a person of highest ethical standards and
integrity and would be”—and I continue to quote then—“a superb
member of the Court of Appeals for the Eighth Circuit.”

Drake University Professor of Law Gregory Sisk wrote, “Steve
Colloton is one of the brightest and most thoughtful, hardworking,
scholarly, and yet simultaneously practically minded attorneys
likely to be nominated for any judicial position in this State.”

Even people who have worked on the other side of Steve Colloton
think highly of him. For example, the attorney for Jim Guy Tucker,
George Collins, wrote the Judiciary Committee, and I quote, “I am
convinced Steve Colloton is an honorable man and that when cases
come before him, he will call them as he sees them. I do not think
that a conservative litigant demonstrably as such will have any
better chance before him than any other litigant. I believe that his
cases will be decided on the law and, to the extent applicable, the
facts. I respect Steve Colloton and hope that your Committee will
also respect him and approve the appointment.”

These letters of support show how much confidence people have
that Steve Colloton will make a great Federal judge.

As T have said on many occasions in the past, there are a number
of things that I look for when I assess whether an individual
should be a Federal judge. I asked whether the judicial nominee
has the requisite intellect, knowledge, integrity, and judicial tem-
perament to serve on the Federal bench. In addition, I ask whether
a particular judicial nominee will follow the law. That is the text
and intent of the Constitution and the statutes ratified and en-
acted. I believe that Steve Colloton has all of these qualifications.
I believe that he will follow the law and have a healthy respect for
case precedent. And I also believe that he understands the role of
a judge is to interpret the law rather than create it.

In sum, I strongly believe that Steve Colloton will make an excel-
lent judge of the Eighth Circuit. I urge my colleagues to join me
in supporting this excellent candidate for the Federal bench.

Senator SESSIONS. Thank you, Senator Grassley.

Senator Harkin?

PRESENTATION OF STEVEN M. COLLOTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON. TOM
HARKIN, A U.S. SENATOR FROM THE STATE OF IOWA

Senator HARKIN. Thank you very much, Mr. Chairman, for hold-
ing this hearing, and I am pleased to be here with my Iowa col-
leagues to introduce Steve Colloton, who has been nominated to
serve on the Eighth Circuit Court of Appeals.

Steve Colloton, as my colleague has said, is a Yale Law School
graduate, has been Iowa’s U.S. Attorney in Des Moines since No-
vember of 2001. Before then, he practiced law for Belin, Lamson,
McCormick, Zumbach, and Flynn in Des Moines. He has also
served as an Assistant U.S. Attorney in Cedar Rapids for 6 years.
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Early in his legal career, he clerked for Supreme Court Chief Jus-
tice William Rehnquist.

As Senator Grassley has said, I have known his family in Iowa
City for a number of years. Mr. Chairman, I supported Steve
Colloton’s nomination to be U.S. Attorney in 2001, and I urge the
Committee to give his nomination to the Eighth Circuit Court of
Appeals full and fair and expedient consideration. And I hope and
I trust, Mr. Chairman, that this Committee and the United States
Senate will treat Mr. Colloton more fairly and judiciously than it
did the last nominee from the State of Iowa to the Eighth Circuit
Court of Appeals, Bonnie Campbell, who was not even given the
privilege of a vote on the Senate floor. I hope this nominee will be
treated more fairly.

This concludes my statement, and I want to again thank the
Chairman for holding this hearing.

Senator SESSIONS. Thank you, Senator Harkin.

Congressman Leach?

PRESENTATION OF STEVEN M. COLLOTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON. JIM
LEACH, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF IOWA

Representative LEACH. Well, thank you, Mr. Chairman, Mr.
Schumer. Let me just say I am honored to be with my two col-
leagues from Iowa. I will be very brief.

I come before the Committee not only as not a member of the
body but not a member of the Judiciary Committee and not trained
in the field of law. But I do want to give a sense of community sup-
port for Steve Colloton. Steve and I come from the same home
town, myself more recently than he, but I have known Steve for
some 20 years. He comes from one of the most respected families
in Jowa. He as an individual has an exceedingly high intellect,
great integrity, decency of judgment, fair-mindedness, common
sense, respect for the law, and I am truly impressed with, in my
knowledge of Steve, what a natural judicious temperament he has.
I personally believe he is one of the strongest court nominees in
memory and will embellish the court, and I would hope the Com-
mittee gives Steve every benefit of the doubt.

Thank you all.

Senator SESSIONS. Thank you, Congressman Leach, for those
good words, and we appreciate your service to the country, and we
are glad that you could join us today.

Representative Myrick, it is a delight to have you with us. 1
know you want to share your thoughts about the nominee.

PRESENTATION OF H. BRENT MCKNIGHT, NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF NORTH
CAROLINA, BY HON. SUE MYRICK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA

Representative MYRICK. Yes, thank you very much, Chairman
and Senator Schumer. I appreciate the opportunity to be here. Both
of our North Carolina Senators are out of town today, and so I have
the honor of introducing to you Brent McKnight and his family and
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his friends. He has been nominated for a Federal judgeship in
North Carolina from the Charlotte area.

Brent has a very impressive resume, which I am sure you have
seen and I will not go into detail, but I will just simply say to you
he was a Rhodes Scholar, which I found very, very helpful for what
he does right now. He is a friend in the sense that I have known
Brent for a long time. He is one of those people that you would be
very hard pressed to find anybody in our community who has bad
things to say about him. He is extremely well respected throughout
the community, not just the judicial community, because he cur-
rently serves as a judge, but the community as a whole. And he
has impeccable character, and he has a very strong intellect. But
the thing that impresses me about him is he has common sense as
well, and he gets along very well with people. Brent relates well
with people, which is very important with what he does as a judge.

He also very carefully evaluates his opinions, and you will find
again in our community that the people who work in the judicial
sy%tem will tell you he is impartial in his decisions. He does what
is best.

So North Carolina would be very fortunate to have him as a Fed-
eral judge, and I hope this Committee will see its way able to send
the nomination forward to the full Senate. And, again, I appreciate
the opportunity to be here today, and I am going to take leave, if
that is permissible with you.

Senator SESSIONS. That will be fine, Representative Myrick. And
I would note, I wonder if you would agree with Senator Elizabeth
Dole, likewise highly complimentary of Mr. McKnight, and she sub-
mitted a statement for the record noting that, yes, he was a Rhodes
Scholar, but perhaps even impressive to those in North Carolina,
a Morehead Scholar at the University of North Carolina, Chapel
Hill, which is quite a prestigious event, too.

Representative MYRICK. Very, very important in our State and
nationally. Thank you for mentioning that.

Senator SESSIONS. Thank you very much. I will offer to put her
statement in the record.

Senator Schumer, would you like to make any opening com-
ments?

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. I want to thank
all of our colleagues in the House and Senate and you, Mr. Chair-
man, for holding these hearings.

Before I begin, Senator Edwards could not be here to introduce
Brent McKnight, and he expresses his regrets. And I would ask
unanimous consent that his statement in favor of Mr. McKnight be
put in the record.

Senator SESSIONS. Without objection, yes.

Senator SCHUMER. And also Senator Leahy’s statement on the
nominees be put in the record.

Senator SESSIONS. Without objection, they will be made a part of
the record.

Senator SCHUMER. Thank you, Mr. Chairman. And now I want
to thank you for holding this hearing today and agreeing to put the



7

four New York nominees on the agenda. This is a fine day for New
York. Normally we abide by a rule that requires a week from com-
pletion of paperwork to a nominee being eligible for a hearing. But
you and Senator Leahy were willing to waive the rule so that these
four outstanding nominees could appear before us today.

The rule could be waived because these four nominees are not
only excellent and moderate and diverse—those are my three
standards for choosing judges—but because they have broad bipar-
tisan support, including, most importantly, support from their two
Senators, myself and Senator Clinton, the White House, and our
Governor, Governor Pataki. So this is a bipartisan day, and that
is how it ought to be when we choose judges. It is a stark contrast
between the pitched battles we are fighting over nominees from
other parts of the country.

Stephen Robinson, Kevin Castel, Richard Holwell, and Sandra
Feuerstein are very moderates. When you look at these four nomi-
nees’ records, you have a hard time identifying even one remark
that looks like it comes from an ideologue or an extremist.

As I said, I do not believe ideologues, whether from the far left
or the far right, are good fits for the bench. Ideologues tend to want
to make the law, not interpret the law, as the Founding Fathers
in their—I think this is a statement usually used in reference to
the deity, but in their infinite wisdom. I am so impressing with the
Founding Fathers the more I am around that it comes close.

Anyway, that is what they wanted judges to do, interpret the
law, not make law. And when you have people at the extremes,
they feel with passion, God bless them, that is part of America. But
they do not tend to make good judges because they want to impose
their views on what the law should be. These judges meet my three
criteria for the judges that I am involved in selecting: excellence,
legal excellence, all four have it. Moderation, as I said, none are
at the extremes. And diversity, they are not—each individual is not
diverse, but as a group of four, they are quite diverse, Mr. Chair-
man. And so this gang of four gets high marks on all categories.

Mr. Chairman, over the past several weeks, Governor Pataki,
Counsel Gonzales, and I have been able to put the finishing touch-
es on an agreement that ensures that all of New York’s current
and immediately forthcoming vacancies will be quickly filled and
with judges who will do justice for all New Yorkers. If you compare
our agreement to a trade between baseball teams, it is one of those
deals where everyone wins, most particularly and most impor-
tantly, the people of New York.

These four fine candidates will be followed by two more who have
already been nominated, two we have all already agreed upon, and
a fifth judge to be named later. And every one of them will be great
additions to New York’s Federal bench.

Now, first I want to mention that Senator Clinton had a sched-
uling conflict that prevents her from being here today, but I have
talked to her and I know she joins me in thanking the White House
and Governor Pataki for not playing politics with New York’s
bench. And I am proud to have played a role in putting these four
candidates on the court.

Mr. Chairman, I would note that the Senate has now confirmed
138 of President Bush’s judicial nominees. By the end of the week,
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it could add up to 145. And before the August recess, if we are
lucky, all four of these New Yorkers will be confirmed, and our
total for President Bush will be over 150. So for those keeping
score back home, we have confirmed 150; we have blocked two. We
may block a few more, but even so, Yankee fans would be envious
of that kind of win-loss record. And we are doing pretty good this
year, except for those Atlanta Braves. I don’t know if you root for
them from the State next door.

Senator SESSIONS. Yes, I do.

Senator SCHUMER. We have the next best record in baseball.

Anyway, when you look at those numbers and you look at the
quality of the nominees we have produced in New York, you have
got proof positive there is no obstruction going on from our side of
the aisle. We are working hard to fill the Federal judiciary with the
best judges out there, but we have to draw the line at nominees
who want to make law, not interpret it.

These four nominees are the best evidence of what happens when
a bipartisan process works right. Let me introduce each of them
briefly and present their credentials to the Committee.

Richard J. Holwell, 56, has practiced for over three decades as
a litigation attorney with White and Case in New York, where he
acts as the executive partner in charge of the firm’s global litiga-
tion practice. Mr. Holwell is a 1967 graduate of Villanova Univer-
sity and a 1970 cum laude graduate of the Columbia Law School.
After law school, he studied at Cambridge University on the Co-
lumbia—Cambridge fellowship in criminology, and he received a di-
ploma in criminology from Cambridge University in 1971. He is
currently a member of the American Bar Association, the New
York State Bar Association, and the Law Society in London. He
currently serves as chairperson of a panel of the New York State
Supreme Court Departmental Disciplinary Committee. He is mar-
ried, his wife is here, and he has two daughters.

P. Kevin Castel celebrates his 53rd birthday in 2 weeks and was
born in Jamaica, New York. That means Queens. He received his
B.S. and J.D. both from St. John’s, also in Queens. He began his
professional career as a law clerk to Hon. Kevin Duffy in the
Southern District of New York, before joining the law firm of
Cahill, Gordon and Reindel, where he has been a partner since
1983, serving for several years as the firm’s administrative partner.
Over the years, Mr. Castel has been involved in an array of civic
activities, including service on the Legal Aid Board of Directors. He
and his wife, Patricia, have been married for 26 years, and they
have two lovely daughters who we are fortunate to have with us
here today.

Stephen C. Robinson, 46, was born in Brooklyn—that is a very
good credential, as far as I am concerned—and received both his
B.A. and J.D. from Cornell. After spending several years in private
practice, he joined the U.S. Attorney’s Office for the Southern Dis-
trict of New York. Mr. Robinson went on to spend a few years as
managing director and associate general counsel of Kroll Associates
before being tapped to be principal deputy counsel and special as-
sistant to the Director of the FBI. From 1995 to 1998, he was coun-
sel and chief compliance officer at Aetna Insurance. With the sup-
port from Senators Dodd and Lieberman, President Clinton then
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made this great New Yorker the U.S. Attorney for the District of
Connecticut, where he served from 1998 to 2001. Mr. Robinson’s
wife, Kathleen Sullivan, was a professor at Yale Law School, and
she passed away a few years ago. He has done—and I know this
because I have talked with him personally about it—a wonderful
job raising their daughter as a single dad, and I know that Kath-
leen would be tremendously proud of the job Stephen has done as
a father and that she is smiling down on us today.

And, finally, Sandra J. Feuerstein has spent 15 years as a judge
in the courts of New York State. She has a distinguished record of
judicial service in New York. Since 1999, Judge Feuerstein has
served as an Associate Justice of the New York State Supreme
Court Appellate Division. From 1994 to 1999, she served as a Jus-
tice of the New York State Supreme Court, and from 1987 to 1993
as a judge in the Nassau County District Court. Since 1998, Justice
Feuerstein has served as an adjunct professor of law at Hofstra
University School of Law. Prior to joining the State bench, Justice
Feuerstein served for 2 years as a law clerk to Hon. Leo H.
McGinity. He is administrative judge of the State Supreme Court
in Nassau County.

In addition to all that legal experience, she was a public school
teacher in the New York State Public Schools from 1966 to 1971.
She attended the University of Vermont and Benjamin N. Cardozo
School of Law, where she graduated cum laude.

Justice Feuerstein has a distinguished record of service as a
judge beyond her work on the bench. In addition to her other major
roles, she has served as the president of the Nassau County Wom-
en’s Bar Association and vice president of the New York State
Women’s Judges Association. Among other honors, she has been
named Judge of the Year by the Long Beach Lawyers Association
and Woman of the Year by the Merrick Chamber of Commerce.

All four of the nominees—Stephen Robinson, Kevin Castel, Rich-
ard Holwell, and Sandra Feuerstein—are here with their families
and friends. I want them all to know how proud we all are of their
accomplishments and how honored I am to have played a role in
their ascending to New York’s Federal bench.

Thank you, Mr. Chairman.

PRESENTATION OF R. DAVID PROCTOR, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA,
BY HON. JEFF SESSIONS, A U.S. SENATOR FROM THE STATE
OF ALABAMA

Senator SESSIONS. Thank you, Chuck, and those were good words
indeed. And I know that the New York bench will benefit from hav-
ing four new judges there. You have a lot of important cases in
that district, and always have over the years, and it is always
maintained a reputation of legal excellence.

I hope that my colleague does not believe that an advocate who
has fought for truth and justice is not a moderate and, therefore,
cannot be a judge. But the nominee—

Senator SCHUMER. Any particular names in mind?

Senator SESSIONS. Well, I have one in mind who I believe has
stood firm for truth and justice, and I do not think he is in any
way an ideologue or unqualified for the bench.
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But the nominee that I would like to call our attention to today
and speak of highly is, maybe more in your style, not someone that
has been involved politically or active in any way of that kind, but
he has all the necessary traits to make an outstanding jurist on the
Federal bench. I have known David Proctor for a number of years,
and I have followed his career. He is one of the more respected law-
yers in the Birmingham legal community and throughout the
State, really, on all sides of the bar. He is a working, practicing
lawyer. This is undoubtedly attributed to his excellent work ethic,
honesty, and dedication to the rule of law.

Attorneys that I have personally spoken with describe him as
level-headed, fair-minded, trustworthy, and highly intelligent. He
will prove to be an invaluable asset to the very busy Northern Dis-
trict of Alabama and to our country.

David’s past offers strong evidence of his future promise. He re-
ceived his bachelor’s degree from Carson—Newman. In 1986, he
graduated with honors from the University of Tennessee School of
Law, where he was a member of the Law Review. Immediately
after graduating from school, he clerked for Hon. H. Emory Wid-
ener, Jr., on the Fourth Circuit Court of Appeals. So, in addition
to practicing in the Federal district courts, he has learned from
firsthand experience the role a Federal judge must play in the ap-
pellate level and in maintaining a docket. This experience cannot
be gleaned from any other source.

After his clerkship, he spent 6 years with one of Alabama’s finest
law firms, Sirote and Permutt. Thereafter, he began his own firm,
Lahr, Middlebrooks, Price and Proctor. For almost 20 years, David
has served numerous clients and handled a wide range of chal-
lenging civil issues. David understands the Federal courtroom, hav-
ing litigated approximately 300 cases in Federal court alone, some
of which proceeded to verdict after full trial.

From all these experiences, he has learned how lawyers and liti-
gants should be treated at trial, and this is important to me. This
conclusion is confirmed by the broad support David has earned for
his nomination.

I would like to quote from a letter submitted to me by one of the
State’s most successful trial lawyers, a strong Democrat, Jerry
Beasley, a leading trial lawyer in the State and one of the most
successful in the Nation. Although Mr. Proctor is a defense lawyer
and was generally arguing in positions in opposition to Mr.
Beasley, Mr. Beasley had this to say about David Proctor: “I have
known David Proctor for several years, and he will make an out-
standing addition to the Federal bench. He is a man of high moral
character and unquestioned integrity. His evenhanded tempera-
ment and keen knowledge of the law make him well suited for the
position.”

The praise does not end there. Andrew Allen, a prominent civil
rights lawyer in Birmingham, offered the following support: “Al-
though I am a lifelong Democrat and though I have litigated
against David Proctor and his firm for almost 15 years, I write this
letter on behalf of David in support of his nomination to serve as
United States District Judge for the Northern District of Alabama.
I strongly support his nomination because he is a man of high



11

moral character, unquestioned integrity, keen intellect, even tem-
perament, and superior work ethic.”

Those are good qualities in a judge. In sum, I believe he will
make an outstanding addition to the Federal bench and that he
will ensure an even playing field for all who come before him. He
has deep roots in the community, which from 1989 to 2000 he
served on the board of the Alabama Goodwill Industries, which pro-
vides employment opportunities for persons with disabilities. He
has also volunteered countless pro bono hours for A Baby’s Place,
a home for HIV-positive children. Still other charitable organiza-
tion have benefited from his dedication, and he is a deacon at
Briarwood Presbyterian Church. His involvement in the community
demonstrates a commitment to public welfare, a trait that will
serve him well as a judge. He has a reputation for integrity, and
I believe he will be a welcome addition to a bench that needs some
additional support at this time. And I think he is a professional,
is experienced, he works well with people. He can manage a case-
load, as all of you judges are going to be called upon to do, and that
strong work ethic.

At one time, Mr. Chairman, you know, people thought you could
be a Federal judge and maybe ease off into retirement. But it is
a busy, tough job today. If you are not prepared to work, you do
not need the job.

All right. Anything else we need to do? I would call up—well, no.
First, U.S. Attorney Steve Colloton, since he is the court of appeals
nominee, we will start with you first, if you will raise your right
hand and take this oath. Do you swear or affirm that the testimony
you are about to give will be the truth, the whole truth, and noth-
ing but the truth, so help you God?

Mr. CoLroTON. I do.

Senator SESSIONS. All right. You may take a seat.

If you would like to make an opening statement or introduce
your family, we would be pleased to hear from you at this time.

STATEMENT OF STEVEN M. COLLOTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT

Mr. CoLLOTON. Thank you, Mr. Chairman. I have no formal
statement, but I do want to thank the Committee for convening
this hearing. I would like to thank Senator Grassley and Senator
Harkin and Congressman Leach for introducing me here this morn-
ing.
I would, if I may, like to introduce my family. I am joined today
by my wife, Deborah, my sisters, Laura and Ann. My parents came
out from Iowa, John and Mary Ann Colloton, and my brother-in-
law, Chip and my sister-in-law Wendy are here.

Senator SESSIONS. Maybe they will stand for us. We just want
to see you all.

Senator SCHUMER. Very nice.

Senator SESSIONS. We are glad you are here from Iowa, and
other places I assume.

Anything else?

Mr. CoLLOTON. No, that is all. Thank you for that opportunity,
Mr. Chairman.

[The biographical information of Mr. Colloton follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).
Steven Michael Colloton

Position: State the position for which you have been nominated.

United States Circuit Judge
United States Court of Appeals for the Eighth Circuit

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Office of the United States Attorney
110 East Court Avenue, Suite 286
Des Moines, Iowa 50309

(515) 284-6420

Birthplace: State date and place of birth.

January 9, 1963
{owa City, Iowa

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

Deborah June Colloton (nee: Stone)

Television Producer

ABC News Network -
147 Columbus Avenue, 8th Floor

New York, NY 10023

Also works from home office in Des Moines.

No dependent children.
Education: List in reverse chronological order, listing most recent first, each college,

law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date cach degree was
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received.

Yale Law School
Attended: Fall 1985 through Spring 1988
Received J.D. degree in 1988

Princeton University :
Attended: Fall 1981 through Spring 1985
Received A.B. degree, summa cum laude, in 1985

University of Towa
Attended: Summer 1982
No degree received

Employment Record: - List in reverse chronological order, listing most recent first, ail
business or professionial corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation

~ from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

United States Attorney for the Southern District of Towa
110 East Court Avenue, Suite 286

Des Moines, Iowa 50309

October 2001 to present

Member

Belin Lamson McCormick Zumbach Flynn, A Professional Corporation
666 Walnut Street, Suite 2000

Des Moines, fowa 50309

October 1999 to October 2001

Adjunct Lecturer

University of Iowa College of Law -
Boyd Law Building

Melrose & Byington

Towa City, Iowa 52242

Spring 2000

Assistant United States Attorney
Northern District of lowa

400 1st Street, SE, Suite 400
P.O. Box 74950
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Cedar Rapids, lowa 52407-4950
October 1991 to September 1999
(away from office on temporary detail during 1995-96)

Associate Indépenderit Counsel

Office of Independent Counsel Kenneth W. Starr

10825 Financial Centre Parkway, Suite 134, Little Rock, Arkansas 72211

1001 Pennsylvania Avenue, NW, Suite 490N, Washington, DC 20004

January 1995 to November 1996 .

(occasional consultation after 1996, including a brief period in Washington in early 1998) _

Special Assistant to the Assistant Attorney General
Office of Legal Counsel

United States Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20004

1990-91

Law Clerk

Honorable William H. Rehnquist
Chief Justice

United States Supreme Court
One First Street, NE
Washington, DC 20543
1989-90

Law Clerk

Honorable Laurence H. Silberman

United States Circuit Judge

United States Court of Appeals for the D.C. Circuit
333 Constitution Avenue, NW

Washington, DC 20001

1988-89

Summer Associate

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004
Summer 1987

Summer intern
Honorable Edward R. Becker
United States Circuit Judge
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United States Court of Appeals for the Third Circuit
19613 United States Courthouse

601 Market Street

Philadelphia, PA 19106

Summer 1986

Summer Associate
Bell, Boyd & Lloyd
Three First National Plaza
70 West Madison Street
Chicago, IL. 60602
Summer 1986

Military Service: Identify any service in the U.S, Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None.

Honers and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other

- special recognition for outstanding service or achievement.

Special Achievement Award in official recognition of achievements and contributions to
the United States Department of Justice (1999)

Certificate of Appreciation from the U.S. Drug Enforcement Administration for
outstanding contributions in the field of drug law enforcement (1998)

Graduate, Leadership lowa Program, lowa Association of Business and Industry (1994-
95) :

Special Achievement Award, United States Department of Justice, in appreciation and
recognition of sustained superior performance of duty (1993)

Central Intelli génce Agency Seal Medallion in recognition of exceptional service to the
national security (1991)

Potter Stewart Prize, Yale Moot Court competition (1988)
Phi Beta Kappa, Princeton University (1985)

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
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titles and dates of any offices which you have held in such groups.
Iowa State Bar Association

Polk County, lowa, Bar Association

C. Edwin Moore Inn of Court, Des Moines, lowa

The Supreme Court Historical Society

Southern District of Iowa Branch of the Historical Society of United States Courts in the
Eighth Circuit

District of Columbia Bar
U.S. Department of Justice Appellate Working Group, 8th Circuit representative, 1999

The Federalist Society for Law & Public Policy Studies, co-chair, Criminal Rules and
Procedure subcommittee, Criminal Law Practice Group, 2000-01

Linn County, Iowa, Bar/Association
Dean Mason Ladd Inn of Court, Cedar Rapids, lowa

In my capacity as United States Attorney, I have been a member of the following entities
or committees: ’

. Executive Board, Midwest HIDTA (High Intensity Drug Trafficking Area) Program,
Office of National Drug Control Policy, 2002 to present

Steering Committee, Department of Justice Weed‘& Seed program site, Des Moines,
fowa, 2002 to present (combined during a portion of 2002 with an Enterprise Community

Steering Committee in Des Moines)

Subcommittee on Sentencing Guidelines of the Attorney General’s Advisory Committee,
United States Department of Justice -

Polk County, fowa, Chiefs Association
Omaha-Council Bluffs Metropolitan Chiefs Association

Policy Advisory Group, FBI Federal Gang Task Force and Metropolitan Enforcement
Group Task Force, Quad Cities of Iowa and Illinois
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" Bar and Court Admiission: List each state and court in which you have been admitted to

practice, including dates of adimission and any lapses in membership. ‘Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

IHlinois, 1988 '

District of Coiumbia, 1990

Towa, 1994

Supreme Court of the United States, 1996

United States Court of Appeals for the Eighth Circuit, 1990

United States Court of Appeals for the First Circuit, 1990

United States Court of Appeals for the Federal Circuit, 1999

United States District Court for the Northern District of Towa, 1995

United States District Court for the Southern District of Towa, 1999

United States District Courts for the Eastern and Western Districts of Arkansas, 1995

I do not believe that any of these memberships has lapsed. My membership in the Illinois

bar is currently on “inactive” status, and previously was classified as an “out of state”
membership during some period of time. My status in the D.C. Bar is also “inactive” at this

time.

12.

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

1 understand this question to include a request for organizations to which I belong or have

belonged only by virtue of a financial contribution. Iam a member, or have formerly been a
member, in the following organizations since graduation from college:
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American Automobile Association of Minnesota/Towa
American Red Cross, Grant Wood Area Chapter, Honor Society Level
Brown-Camp Lofts Homeowners Association, Des Moines, lowa
Des Moines A.M. Rotary Club
. Des Moines Embassy Club (spouse is member)
- Friends of Princeton Basketball
Hancher Silver Circle, Hancher Auditorium, Iowa City, lowa

The Ivy Club, Princeton, New Jersey, graduate member (member of board of governors,
1985-88)

Mothers Against Drunk Driving, Polk County, Iowa, Chapter
National Multiplé Sclerosis Society, Iowa Chapter

Phi Beta Kappa Society

Polk County, Iowa, I-Club

Polk County, lowa, Republican Central Committee

Princeton University Alumni Association of Towa, Schools Committee

St. Augustin Catholic Church, Des Moines, Iowa; member of St. Augustin Choir and
Perpetual Adoration worshiper

University of lowa I-Club

University of Towa Presidents Club

YMCA of Greater Des Moines

Additional information regarding The Ivy Club: The Ivy Club is an eating club for
undergraduate students at Princeton University. However, every undergraduate member in good
standing upon graduation from college is automatically a "graduate member" of the club, and I

have thus been a graduate member from 1985 to the present. I also served on the club’s board of
governors from approximately 1985 to 1989. As of 1985, the club was all male. Since
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approximately 1990, the club has admitted both male and female undergraduate students. 1
resigned from the club’s board of governors in 1989.

13.  Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

“Supreme Court Highlights,” The Federalist Paper, July 1993

. Student note, “Freedom of Association: The ,&ttack on Single-Sex College Social
Organizations,” 4 Yale Law & Policy Review 426 (1986)

During my tenure as United States Attorney, [ have been asked to make remarks in a
vartiety of forums. I typically have not spoken from a formal prepared speech. On some
occasions, I have displayed slides from a PowerPoint presentation while speaking. The
following is a list of occasions on which I made remarks as United States Attorney:

Remarks at Jowa Federal Public Defender seminar (11-8-01)

Remarks at Investiture as United States Attorney (11-19-01)

Remarks at Iowa State Bar Association’s Federal Practice Seminar regarding USA Patriot
Act (12-14-01)

Remarks at Jowa Celebration for Victim Rights Week (4-22-02)

Remarks to Corporate Counsel section of Jowa State Bar Association regarding Justice
Department guidelines on prosecution of corporations (5-28-02)

Remarks to Towa County Attormeys Association regarding Justice Departmerit priorities
(6-11-02)

Remarks on panel of U.S. Attorneys at 13th Annual Regional Law Enforcement Training
Conference, hosted by Community Relations Service and Overland Park, KS, Police Department
(8-15-02) ’

: Remarks to Iowa Association of Criminal Defense Lawyers regarding federal policies and
procedures (8-28-02)

Remarks at meeting of Dean Mason Ladd Inn of Court regarding anti-terrorism efforts in
Towa (10-10-02)

Remarks at seminar for JTowa government attorneys regarding ethics and communicating
with the media (11-1-02) ;

) Remarks at CLE seminar for Business section of the Iowa State Bar Association
regarding Sarbanes-Oxley Act and DOJ initiative against corporate fraud (11-8-02)
Remarks at Kiwanis Club luncheon regarding work of U.S. Attorney’s Office (11-27-02)
Remarks at Iowa Law Enforcement Academy graduation ceremony (12-20-02)
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Remarks at Polk County Bar Association Luncheon régarding recent legal developments~
concerning terrorism (1-14-03)

14.  Congressional Testimony: List any occasion when you have testified before a
' committee or subcomnittee of the Congress, including the name of the committee or -
subcommittee, the date of the testimony and a brief description of the substance of the
" testimony. In addition, please supply four (4) copies of any written staternent submitted
as testimony and the transcript of the testimony, if in your possession.

None.

15.  Health: Describe the present state of your health and provide the date of your last
physical examination. .

My last physical examinations was on January 7, 2003. My physician described my
health as excellént, and certified that I was fit for a judicial position.

16.  Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
© written;

(b)  'ashort summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and mtatxons

for the opinions of the reviewing court; and

(©) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

Not appliéable. -

17. Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.
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October 2001 to present: United States Attorney for the Southem District of Jowa
Appointed by President George W. Bush, by and with the advise and consent of
the United States Senate. .

Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, mcludmg the candidate, dates-of
the campaign, your title and responsibilities.

Yes. During the 2000 presidential election campaign, I was designated executive
director of Lawyers for Bush-Cheney in Iowa. My responsibilities were primarily
to identify attorneys in Jowa who wished to join the group, and to recruit attorneys
to assist as campaign volunteers. During the Iowa Caucuses in January 2000, I
participated in a caucus training program for the Bush campaign. In August 2000,
1 sold several tickets for a table at a fundraising event for the Republican Party of
Iowa at which then-Governor Bush was the featured speaker. Ialso attended two
county canvass meetings in Iowa in November 2000 to monitor the tabulation of
votesin the presidential election on behalf of the Republican Party of Iowa.

As a college student in the 1980s, I worked as a volunteer on a campaign of
former United States Representative Cooper Evans of Iowa. My responsibilities
included the distribution of campaign materials.

1 performed minimal volunteer work on other campaigns in lowa prior to age 18.

18.  Legal Carcer: Please answer each part separately.

@

Describe chronologically your law practice and legal experience after graduation
from law school including:

1) whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

- Law Clerk, The Honorable William H. Rehnquist, United States
" Supreme Court, 1989-90

- Law Clerk, The Honorable Laurence H. Silberman, United States
Court of Appeals for the District of Columbia Circuit, 1988-89

(2) .~ whether you practiced alone, and if so, the addresses and dates;

Not applicable.

10
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the dates, names and addresses 6f law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

- Special Assistant to the Assistant Attorney General, Office of
Legal Counsel, United States Department of Justice, 950
Pennsylvania Avenue, NW, Washington, DC 20543, 1990-91

- Assistant United States Attorney, Northern District of Towa, 425
2nd Street, SE, Suite 950, and 400 1st Street, SE, Suite 400, Cedar _
Rapids, 1A, 1991-99 (away on temporary detail in 1995-96)

-~ Associate Independent Counsel, In re: Madison Guaranty Savings
& Loan, 10825 Financial Centre Parkway, Suite 134, Little Rock,
Arkansas 72211, and 1001 Pennsylvania Avenue, NW, Suite
490N, Washington, DC 20004, 1995-96

- Member, Belin Lamson McCormick Zumbach Flynn, A
Professional Corporation, 666 Walnut Street, Suite 2000, Des
Moines, IA 50309, 1999-2001

- United States Attorney for the Southern District of Jowa, 110 East -
Court Avenue, Suite 286, Des Moines, Iowa 50309, October 2001
to present

Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

-~ As a law clerk from 1988 to 1990, my work consisted primarily of
conducting legal research, preparing memoranda about pending cases and
petitions for certiorari, and assisting in the preparation of opinions
authored by Chief Justice Rehnquist and Judge Silberman. ‘

-- As an attorney with the Office of Legal Counsel at the Department of
Justice, most of my practice involved the preparation of legal opinions for
agenciés of the Executive Branch. 1 also briefed and argued one case
before the United States Court of Appeals for the First Circuit on behalf of
the Department of Transportation. I also helped to prepare comments on
pending legislation, and assisted in the process of judicial selection.

-- As an Assistant United States Attorney and Associate Independent

Counsel from 1991 to 1999, I practiced federal criminal law on behalf of
the United States. My practice involved grand jury investigations,

11
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negotiations with defense counsel, pretrial hearings, jury trials, plea

hearings, contested sentencing hearings, and appellate litigation.

-- As a partner at the Belin Law Firm from 1999 to 2001, I practiced
general civil litigation on behalf of a range of commercial clients. My
practice involved the discovery process of written interrogatories, .
document productions, and depositions upon oral examination, the
briefing and arguing of dispositive motions, and the negotiation of
settlement agreements.

-- As United States Attorney from October 2001 to present, I have been
responsible for managing an office of approximately 25 Assistant United
States Attorneys and 60 total employees. Much of my work as United
States Attorney has been management. Ihave worked in the Southern

District of Iowa to implement initiatives of the Department of Justice such

as the anti-terrorism task forces, the Project Safe Neighborhoods initiative
to reduce gun violence, and the OCDETF program to combat major drug
trafficking. I have personally engaged in review of proposed indictments
and appeals to the United States Court of Appeals arising in the Southern
District of Jowa. I have represented the office at various law enforcement
functions and strategy meetings. I have personally conducted a substantial
criminal investigation in the district, and I have personally handled two
affirmative appeals to the United States Court of Appeals, one of which is
pending.

Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

-~ As a federal prosecutor, I have worked in conjunction with several
“client” agencies, including the Federal Bureau of Investigation, the Drug
Enforcement Administration, the Bureau of Alcohol, Tobacco, and
Firearms, the Internal Revenue Service, the Postal Inspection Service, and
the Immigration and Naturalization Service. I also worked with a variety
of state and local agencies, including the lowa Division of Narcotics
Enforcement, the Towa Division of Criminal Investigation, and various
county sheriffs and local police departments. For several years, I handled
primarily cases involving violations of the federal drug trafficking and
firearms laws.

I also specialized in appellate litigation, serving as the Appellate
Coordinator for the United States Attorney’s Office in Northern fowa at
the end of my tenure with that office. In that capacity, I was responsible
for reviewing all appellate briefs filed by Assistant United States Attorneys

12
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in the United States Court of Appeals, and I was assigned certain appeals
by the United States Attorney or supervisory Assistant United States
Attorney to litigate personally. In 1999, I was selected as the Assistant
United States Attorney representative from the 8th Circuit for the U.S.
Justice Department’s Appellate Working Group. Irésigned from that
group after brief service when I accepted a position at a private law firm.

-- In the private practice, I remained a generalist, handling a range of
matters in civil litigation. Irepresented relatively large national and
international clients such as Meredith Corporation of Des Moines; Iowa;
General Growth Properties, Inc., of Chicago, Illinois; Unisys Corporation
of Blue Bell, Pennsylvania; and Amylum, N.V. of Belgium. I also
represented Iowa companies, such as Bankers Trust Company of Des
Moines, lowa, and Vermeer Manufacturing Company of Pella, lowa, as
well as smaller out-of-state businesses, such as Laundry Link, L.L.C., of
Birmingham, Alabama.

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

-- As an attorney with the Office of Legal Counsel at the Justice
Department, most of my work involved providing counsel within the
Executive Branch, although I argued one appeal before the United States
Court of Appeals for the First Circuit.

-- As an Assistant United States Attomey, I appeared frequently in United
States District Court and the United States Court of Appeals. Asan
Associate Independent Counsel, I appeared in court occasionally, but less
frequently, because much of my practice was devoted to investigative
work.

-- In private practice, I appeared in court on several occasions, but with
less frequency than as an Assistant United States Attorney, because much
of my practice involved the civil discovery process and motion practice.

-- As United States Attorney, | have appeared in court only occasionally,
as most of my work has been devoted to management of the United States
Attorney’s Office and supervision of approximately 25 Assistant United
States Attorneys and 60 total employees. i

Indicate the percentage of these appearances in



1))

@

(%)

25

(A)  federal courts;
Approximately 95 percent.

(B)  state courts of record;
Approxiﬁately 5 percent.

(C)  other courts. ‘

None.

-~ Indicate the percentage of these appearances in: -

(A)  civil proceedings;

Approximately 20 percent, including 100 percent of my litigation
from 1999 to 2001.

(B)  criminal proceedings.

Approximately 80 percent, including 100 percent of my litigation
from 1991 to 1999.

State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

1 have tried approximately 13 federal criminal cases to verdict. I was sole
counsel in 11 cases, and associate counsel in two cases.. I have also been
sole counsel in numerous evidentiary hearings in federal criminal cases,
including hearings on motions to suppress evidence, and contested
sentencing hearings to determine the appropriate sentence for defendants
who pleaded guilty. I have litigated four civil cases to judgment, although
each was resolved based on a dispositive motion rather than by trial. 1
have argued approximately 18 cases in the United States Courts of
Appeals, and briefed as sole counsel four others that were resolved without
oral argument. I have participated as co-counsel in the briefing of at least
three other substantial appeals before the United States Court of Appeals,
the lowa Supreme Court, and the lowa Court of Appeals, respectively.

Indicate the percentage of these -trials that were decided by a jury.
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‘All of the trials were jury trials. All of the contested evidentiary hearings
were conducted before a United States District Judge or United States
Magistrate Judge without a jury. All of the dispositive motions in civil
cases were heard by a judge without a jury.

{(d)  Describe your practice, if any, before the United States Supreme Court. Please
: supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice. ’

I was co-counsel with Kenneth W. Starr on a Brief for the United States in
Opposition to petitions for writs of certiorari filed in Nos. 95-2008, 95-2013, and
95-2070, captioned William J. Marks, Sr., v. United States; Jim Guy Tucker v.
United States; and John Haley v. United States, respectively. The petitions were
denied.

(¢)  Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

During my time in the private practice of law from 1999 to 2001, I volunteered as
an intake attorney with the Polk County Legal Aid Society. A member of my law
firm volunteered for one morning each week, and I did so approximately two or
three times per year. Prior to 1999, and since October 2001, I have devoted my
legal career to public service, and I believe that much of my work in public
service benefited the victims of crime, many of whom are among the.
disadvantaged in society.

I have volunteered as a judge for moot court competitions at the University of
Towa College of Law, evaluating and providing suggestions to students presenting
argument. [ have volunteered time to serve as a faculty advisor with respect to the
preparation of student law review notes, and to participate in events regarding
career options for students graduating from law school in Jowa. I have also
volunteered in other civic activities outside the legal area, such as the American
Heart Association’s Heartwalk and the Schools Committee of Princeton
University.
Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:
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the citations, if the cases were reported, and the docket number and date if
unreported;

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

United States v. Dustin Lee Honken, No. CR 96-3004 (N.ID. Towa); 184 F.3d 961
(8th Cir.), cert. denied, 528 U.S. 1056 (1999).

I litigated this case as an Assistant U.S. Attorney from approximately 1997 to
1999. This case involved a prosecution for methamphetamine trafficking, and a
sentencing hearing that included evidence of obstruction of justice. Mr. Honken
was charged with methamphetamine trafficking charges, and 1 was one of two
prosecutors who conducted an investigation and litigated a contested sentencing
hearing in the new criminal case. Mr. Honken pleaded guilty to drug charges, but
several contested issues were litigated in a lengthy sentencing hearing. I prepared
written briefs for the district court, and presented evidence at the sentencing
hearing along with my co-counsel. ‘

I was appellate counsel for the United States before the Eighth Circuit. 1 prepared
the briefs of the United States, and argued the appeal. The court of appeals
reversed a decision by the district court to grant a sentencing reduction for
acceptance of responsibility. The court’s decision established the standard that a
district court must apply when determining whether to award an adjustment for
acceptance of responsibility to a defendant who also obstructed justice during the
criminal case. .

The case was prosecuted in the United States District Court for the Northern:
District of Towa before the Honorable Mark W. Bennett.. The appeal was
considered by a three-judge panel of the United States Court of Appeals for the
Eighth Circuit, composed of Judges Theodore McMillian, John R. Gibson, and
David Hansen.

My co-counsel was Patrick Reinert, P.O. Box 74950, Cedar Rapids, Iowa 52407-
4950, telephone: (319) 363-6333.

Counsel for Mr. Honken was Alfredo Parrish, 2910 Grand Avenue, Des Moines,
Towa 50312, telephone: (515)284-5737.

16
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United States v. Tucker, Marks, and Haley, No. 4:1995cr00117 (E.D. Ark.); 78
F.3d 1313 (8th Cir. 1996), reh’g denied, 82 F.3d 1423 (8th Cir. 1996), cert.
denied, 519 U.S. 820 (1996).

This was a tax fraud investigation and prosecution conducted by the Office of
Independent Counsel Kenneth W. Starr, where I was an Associate Independent
Counsel. After succeeding an attorney on the staff of regulatory independent
counsel Robert Fiske, I conducted investigative work, including the presentation
of evidence to the federal grand jury. Ihad a substantial role in preparing legal
briefs on issues raised in pre-trial litigation, including the jurisdiction of the
independent counsel, before the district court and the court of appeals. Due to the
significance of the jurisdictional issue for the investigation, Independent Counsel
Starr personally argued the case before the United States District Court and the
United States Court of Appeals.

The Independent Counsel’s appeal to the Eighth Circuit addressed the question
whether a decision of the Attorney General of the United States to “refer” a matter
to an independent counsel on the ground that it was “related” to matters within the
Jjurisdiction of the independent counsel is subject to judicial review. The appeal
also discussed whether, assuming the issue was reviewable, the pending
indictment was “related” to the independent counsel’s original jurisdictional
mandate, Finally, the appeal addressed whether the matter should be reassigned to
a different district judge on remand from the court of appeals.

The court of appeals reversed the decision of the district court to dismiss the
indictment, and remanded the case with directions that it should be reassigned to a
different district judge. The case was delayed for years by appellate litigation, the
health of a defendant, and other issues. All three defendants pleaded guilty after
left the Office of Independent Counsel. I worked on this case during 1995 and
1996.

The case was prosecuted in the United States District Court for the Eastern
District of Arkansas. The case was heard initially by the Honorable Henry
Woods. The case was later reassigned to the Honorable Stephen Reasoner. The
government’s appeal in 1996 was considered by a three-judge panel of the United
States Court of Appeals for the Eighth Circuit, comprised of Judges Pasco M.
Bowman III, C. Arlen Beam, and James Loken.

My co-counse! included Kenneth W. Starr, 655 15th Street, NW, Washington, DC
20005, telephone: (202) 879-5130, W. Hickman Ewing, Jr., 1500 Cobblestone
Cove, Germantown, TN 38138, telephone: (901) 754-4116, and Timothy
Mayopolous, 277 Park Avenue, New York, NY 10172, telephone: (212) 892-
2201,
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Counsel for Mr. Tucker were George B. Collins and James J. Lessmeister, One
North LaSalle Street, Suite 2235, Chicago, Illinois 60602, telephone: (312) 372-
7813. Counsel for Mr. Marks were Robert Davis and Van Van Bebber, 1717
Main Street, Suite 2800, Dallas, Texas 75201, telephone: (214) 939-5500, and H.
Campbell Zachry, Jenkens & Gilchrist, 1445 Ross Avenue, Suite 3200, Dallas,
Texas 75202, telephone: (214) 855-4500. Counsel for Mr. Haley were Ted
Boswell, P.O. Box 798, Bryant, Arkansas, 72089-0798, telephone: (501) 847~
3031, and Curtis Bowman, Cauley, Geller; Bowman & Coates, LLP, 11311
Arcade Drive, Suite 200, Little Rock, Arkansas 72212, telephone: (501) 312-
8500.

United States v. Kenny Homer Bevard III, 44 Fed.Appx. 748 (8th Cir. 2002), pet.
Jor-cert. filed, No. 02-7699 (Nov. 22, 2002).

This was an appeal of a sentence in a criminal case arising under the Armed
Career Criminal Act, 18 U.S.C. § 924(e)(1). The appeal raised a constitutional
question resolved in favor of a criminal defendant by the United States Court of
Appeals for the Ninth Circuit in United States v. Tighe, 266 F.3d 1187 (9th Cir.
2001), but in favor of the government by the district court in this case. Because
the case had the potential to create a conflict of authority in the circuit courts on a
matter of constitutional law, I personally briefed and argued the appeal for the
United States.

The primary issue raised by the defendant’s appeal was whether a district court
may constitutionally enhance a defendant’s sentence, including the statutory
maximum sentence, based on a prior juvenile adjudication, or whether the rule of
Apprendi v. New Jersey, 530 U.S. 466, 490 (2000), requires that the prior juvenile
adjudication be charged in an indictment and proved to a trial jury by proof
beyond a reasonable doubt. The United States argued that the Supreme Court’s
decision in Almendarez-Torres v. United States, 523 U.S. 224 (1998), and
subsequent precedent of the Eighth Circuit establishes that a prior juvenile
adjudication is the equivalent of a “prior conviction” or a “sentencing-related
circumstances of recidivism” that may be found by the district court.” -

Shortly before oral argument in Bevard, the Eighth Circuit decided the same issue
in favor of the government in United States v. Smalley, 294 F.3d 1030 (8th Cir.
2002), cert. denied, 123 S. Ct. 870 (2003). The court reaffirmed Smalley in the
Bevard decision. Bevard, 44 Fed. Appx. 748, 2002 WL 1968337. The petition for
certiorari in Bevard is pending before the Supreme Court.

The appeal in Bevard also raised issues whether there was sufficient evidence to

support the district court’s finding that Bevard had sustained three prior violent
felonies within the meaning of the Armed Career Criminal Act, and whether the
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district court correctly applied enhancements under the United States Sentencing
Guidélines. The court of appeals affirmed the district court’s finding that Bevard
sustained three qualifying felonies under the statute, but agreed with the
government that the district court had misapplied the sentencing guidelines.
Accordingly, the case was remanded for resentencing.

The case was prosecuted in the United States District Court for the Southern
District of Iowa by Assistant United States Attorney Ed Kelly. The district judge
was the Honorable Ronald E. Longstaff. The appeal was heard by a panel of the
United States Court of Appeals for the Eighth Circuit comprised of Chief Judge
David R. Hansen, and Judges George Fagg and Kermit Bye. I worked on this case
during 2001.

Counsel for Mr. Bevard was Assistant Federal Defender James Whelan, 300
Walnut Street, Suite 295, Des Moines, Jowa 50309-2255, telephone: (515) 246-
1761.

United States v. Wallace Jackson, et al., No. CR 93-0033 (N.D. Jowa); 67 F.3d
1359 (8th Cir. 1995), cert. denied, 517 U.S. 1192 (1996).

The Wallace Jackson case was the principal prosecution in a significant
investigation of a conspiracy to distribute crack cocaine and firearms violations in
Clinton and Cedar Rapids, lowa. [ conducted the grand jury investigation and
prosecution of Jackson and several co-defendants as an Assistant United States
Attorney. Jackson was convicted after a jury trial, and sentenced to a term of 360
months imprisonment. Several other defendants pled guilty.

The Jackson prosecution raised various legal issues, including the constitutionality
of search warrants, the admissibility of evidence such as co-conspirator
statements, firearms, and audiotape recordings, the validity of a subpoena to a
state prosecutor, and the appropriateness of cértain jury instructions.

The case was prosecuted in the United States District Court for the Northern
District of Iowa before the Honorable Michael J. Melloy. 1did not represent the
United States on appeal, because I had departed the United States Attorney’s
Office on a temporary assignment. I worked on this case in 1993 and 1994.

Counsel for Mr. Jackson was Wallace Taylor, 118 3rd Avenue, Cedar Rapids,
lowa 52401, telephone: (319) 366-2428. .

Counsel for co-defendant Patricia Peters was Thomas J. O’Flaherty, O’Flaherty

Law Firm, P.O. Box 520, Swisher, lowa 52338-0520, telephone: (319) 857-
4757. Counsel for co-defendant Katherine Vasquez was David McManus, 118
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3rd Avenue, Suite 830, Cedar Rapids, lowa 52401, telephone: (319) 366-4313.
Counsel for co-défendant Tara Barsema was Alfred Willett, Suite 500, 118 Third
Avenue, SE, Cedar Rapids, Iowa 52401, telephone: (319) 364-2467. Counsel for
co-defendant Rhonda Morris was Karen Volz, 4056 Glass Road, NE, Cedar
Rapids, Jowa 52402, telephone: (319) 393-9090. Counsel for co-defendant
Damon Julian was Phil MacTaggart, Suite 401, 101 W. 2nd Street, Davenport,
Towa 52801, telephone: (563) 322-8931. Counsel for co-defendant Vaniel
Graham was James Bobenhouse, 1120 2nd Avenue, SE, Cedar Rapids, Iowa
52403, telephone: (319) 366-6460. '

United States v. Samuel Clark, No. CR 92-3002 (N.D. lowa); 22 F.3d 799 (8th
Cir. 1994) '

This was a prosecution for possession with intent to distribute crack cocaine. The
principal issue in the case was one of constitutional law. Mr. Clark asserted that
the investigating officers violated his rights under the Fourth Armmendment when
they surreptitiously recorded a conversation between Clark and a companion
while the two were left unattended in a marked patrol car. I represented the
United States in a suppression hearing in the district court, and I briefed and
argued an appeal to the United States Court of Appeals.

The district court granted Mr. Clark’s motion to suppress. The primary issue on
appeal was whether the defendant had a reasonable expectation of privacy while
seated in a patrol car without a law enforcement officer present. The court of
appeals agreed with the arguments asserted by the United States that the conduct
of the officers did not violate the Fourth Amendment, and that the evidence was
admissible. Mr. Clark eventually pled guilty.

The case was prosecuted in the United States District Court for the Northern
District of lowa before the Honorable John A. Jarvey, United States Magistrate
Judge, and the Honorable Donald E. O’Brien, United States District Judge. The
government’s appeal was considered by a three-judge panel of the United States
Court of Appeals for the Eighth Circuit, comprised of Judges Richard S. Amold,
C. Arlen Beam, and Andrew Bogue. I worked on this case from approximately
1992 to 1994.

Counsel for Mr. Clark in the district court was Don C. Nickerson, 636 Grand
Avenue, Des Moines, lowa 50309-2565, telephone: (515) 245-4744. Counsel
for Mr. Clark on appeal was Ross Hauser, 3rd Avenue Bridge, P.O. Box 5488,
Cedar Rapids, Jowa 52406-5488, telephone: (319) 398-3920.

United States v. Kevin Bassham, No. CR 97-0034 (N.D. fowa); 162 F.3d 1165
(8th Cir.), cert. denied, 525 U.S. 942 (1998).
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United States v. Andrew Smith, No. CR 97-0029 (N.D. Towa)

M. Bassham and Mr. Smith were charged with a series of robberies, including
federal bank robbery, in Cedar Rapids and Marion, Iowa. I conducted the grand
jury investigation, prosecuted the two cases for the United States, and briefed the
government’s response to Mr. Bassham’s appeal. Mr. Bassham was convicted
after a jury trial, and sentenced to a substantial termh of imprisonment. Mr. Smith
pled guilty, and was also sentenced to prison. I worked on these cases during
1997-98.

The cases were prosecuted in the United States District Court for the Northern
District of Iowa before the Honorable Michael J. Melloy. Mr. Bassham’s appeal
was considered by a three-judge panel of the United States Court of Appeals for
the Eighth Circuit comprised of Judges George Fagg, Myrou Bright, and C. Arlen
Beam. :

Counsel for Mr. Bassham was Anne M. Laverty, 225 2nd Stieet, SE, Suite 310,
Cedar Rapids, Jowa 52401, telephone: (319) 363-2266.

Counsel for Mr. Smith was Lorraine Snead Ingels, P.O. Box 1085, Cedar Rapids,
JTowa 52406-1085, telephone unknown.

United States v. Roland Thomson, No. CR 99-0020 (N.D. Iowa)

This was a prosecution for possession of child pornography. Mr. Thomson,
whose wife was an elementary school teacher, induced children at the school to
pose for photographs. He produced close-up photographs of the clothed private
areas of young girls, and the photographs were seized from his residence during
execution of a search warrant. I conducted grand jury investigation, litigated pre-
trial motions, and negotiated a guilty plea. The guilty plea and sentencing hearing
occurred after I departed the United States Attorney’s Office.

In 4 pre-trial motion to dismiss the indictment, Thomson argued that (1) the
sexual exploitation statute under which he was charged required the government
to prove he had knowledge of the interstate commerce element of the offense, (2)
the definition of “sexually explicit conduct” in the statute did not encompass
lascivious exhibitions that do not depict nudity or discernible genitals, and (3)
various provisions of the Protection of Children Against Sexual Exploitation Act
were unconstitutional under the First Amendment or on other grounds. 1 prepared
briefs in opposition to the defendant’s motion to dismiss the indictment, and
represented the United States at an evidentiary hearing and oral argument on the
motion. The district court rejected the defendant’s arguments and denied the
motion to dismiss.
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. The case was prosecuted in the United States District Court for the Northern
District of Towa. The pre-trial motions were heard by the Honorable John A.
Jarvey, United States Magistrate Judge, and the Honorable Mark W. Bennett,
United States District Judge. I worked on this case during 1999,

Counsel for Mr. Thomison was William Kutmus, 604 Locust Street, Suite 618,
Des Moines, Jowa 50309, telephone: (515) 288-3339.

lowa Techniques v. Laundry Link, L.L. c , No. C 00-182 (N.D. Iowa)

1 represented Laundry Link, L.L.C., of Birmingham, Alabama, in this action
brought by Iowa Techniques, which alleged violations of the Lanham Act. 1
briefed and argued a motion to dismiss the case for lack of personal jurisdiction,
and the motion was granted by the district court.

The principal issue in the motion was whether Laundry Link had sufficient
minimum contacts with the State of Jowa to justify the exercise of personal
jurisdiction over the company. The plaintiff argued that the exercise of personal
jurisdiction would be consistent with the Due Process Clause because Laundry
Link had engaged in business in Iowa, and had directed communications to the
plaintiff in Jowa. Laundry Link’s motion argued that the use of interstate facilities
to communicate with the forum was not sufficient to provide the requisite
“minimum contacts.” The motion also asserted that the mere allegation that the
plaintiff feit the effect of alleged tortious conduct in the state was not sufficient to
Jjustify personal jurisdiction. After oral argument, the district court granted the
motion and dismissed the case. The motion was very important to Laundry Link;
because the company is a small one-man operation that could not afford to defend
the lawsuit in a distant forum. :

The case was litigated in the United States District Court for the Northern District
of Iowa before the Honorable Michael J. Melloy. I worked on this matter during
2000 and 2001. '

Counsel for Iowa Techniques were Vernon Squires, P.O. Box 2804, Cedar
Rapids, Towa 52406-2804, telephone: (319) 363-0101, and Jason Sawyer, 335 S.
Clinton Street, lowa City, Iowa 52244, telephone: (319) 337-5522.

Rogquette America, Inc., et al. v. Gerber, et al., 651 N.W.2d 896 (JTowa App.
2002), review denied, No. 00-1076 (Sep. 20, 2002).

This was an appeal by several European companies and individual defendants in

connection with a tort action filed in the Jowa District Court for Lee County,
Towa. The corporate parties competed in the business of manufacturing starches
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and starch derivatives that are used in the production of a wide range of
commercial products. In this action, the plaintiffs alleged that the defendants had
breached a covenant not to compete, misappropriated trade secrets, and
intentionally interfered with contractual relations. The dispute arose after one of
the defendant corporations hired a former employee of one of the plaintiffs. The
plaintiffs asserted that the employee disclosed trade secrets while employed by the
defendants, and that the defendants used this information to advance their market
position in the competition with plaintiffs.

My law firm represented the defendants in the litigation: Laurent Gerber, a
French citizen and the former employee in dispute, Amylum Belgium N.V., a
Belgian corporation, Amylum Group Services, a Belgian corporation, Amylum
France SAS, a French corporation, Amylum SPI Europe, a French corporation,
and Carole Piwnica, a Belgian citizen. ' ‘

I became involved in this matter after the Ipwa District Court had denied the
defendants’ motion to dismiss the case for lack of personal jurisdiction. I was the
primary drafter of an application for interlocutory review, pursuant to Iowa Rule
of Appellate Procedure 2, filed with the Iowa Supreme Court. The application
argued that the case presented a constitutional question of first impression in the
lowa appellate courts, namely: How does the so-calied “effects test” for personal
jurisdiction, derived from the Supreme Court’s decision in Calder v. Jones, 465
U.S. 783 (1984), apply to an allegation of business torts in a dispute between
cotporate entities? The application also emphasized that it would serve the
interests of justice to resolve the jurisdictional issue prior to a trial involving
parties from France, Belgium, and the United States. The lowa Supreme Court
granted the application for interlocutory review referred the case to the Iowa Court
of Appeals.

One of my co-counsel and I divided primary responsibility for preparing the briefs
of the defendants for submission to the Iowa Court of Appeals. I was the primary
drafter of a section concerning the constitutional question whether the exercise of
personal jurisdiction over the defendants was consistent with the Due Process
Clause of the Fourteenth Amendment. The brief discussed how the Calder
“effects test” had been applied to business torts in other jurisdictions and distilled
the applicable requirements for the exercise of personal jurisdiction. Under that
doctrine, a plaintiff is required to show that (1) the defendant’s acts were
intentional, (2) the actions were expressly aimed at the forum, and (3) the brunt of
the harm was suffered in the forum state. The brief argued in part that because the
disputed einployee was hired in Europe, and the primary competition between
plaintiffs and defendants occurred in Europe, the allegedly tortious acts were not
expressly aimed at lowa, and the brunt of any harm was suffered largely in
Europe.
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The case was argued orally by my co-counsel after I was appointed United States
Attorney. Ina published opinion, the Iowa Court of Appeals determined that the
district court erred in its application of the Calder effect test, and held that the
Iowa district court did not have personal jurisdiction over the defendants. The
Iowa Supreme Court denied an application for further review.

The case was litigated in the Iowa Supreme Couit on a petition for interlocutory
review, and in the lowa Court of Appeals before a panel comprised of Judges
Robert Mahan, Van Zimmer, and Larry Eisephauer. I worked on this matter
during 2000 and 2001.

My co-counsel were Mark E. Weinhardt and Mark McCormick, 666 Walnut
Street, Suite 2000, Des Moines, Iowa 50309, telephone: (515) 243-7100, and
Jonathan K. Cooperman and Frank C. DiPrisco, 101 Park Avenue; New York,
New York 10178, telephone: (212) 808-7800, and James P. Hoffman, 3550 270th
Avenue, Keokuk, Jowa 52632.

Counsel for the plaintiffs were Oleg Rivkin, Eric Lindquist, and Kristen Perrault,
825 Third Avenue, 11th Floor, New York, NY 10022, telephone: (212) 480-4800,
and Joseph R. Gunderson and Edward C. Poulsen, 317 Sixth Avenue, Suite 600,
Des Moines, Iowa 50309, telephone: (515) 288-9205.

Ward v. Skinner, 943 F.2d 157 (1st Cir. 1991), cert. denied, 503 U.S. 959 (1992).

This was an appeal by an interstate truck driver who challenged a Department of
Transportation safety rule that disqualified those with a history of epilepsy from
driving trucks in interstate commerce. As a Justice Department lawyer, I prepared
the briefs, subject to supervision and approval by the Civil Division of the Justice
Department, and argued the appeal for the DOT. The court of appeals, in an
opinion by then-Judge Stephen Breyer, ruled in favor of the Department,
upholding the regulation.

Mr. Ward’s basic claim on appeal was that Section 504 of the Rehabilitation Act
required the DOT to grant him a waiver from the general rule that prohibited him
from driving trucks. The Rehabilitation Act prohibits discrimination against
persons “with handicaps” (in this case, epilepsy) if the individual is “otherwise
qualified” to perform the activity in question (in this case, to drive), - The DOT,
relying on the recommendations of medical task force, had concluded that it was
not safe to grant a waiver to persons with a history of epilepsy who use anti-
convulsant drugs.

Judge Breyer’s opinion for the court held that there was sufficient law to apply to
review the DOT’s decision. Applying Supreme Court precedent, the court then
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held that an agency, in treating handicapped persons, may sometimes proceed by
way of general rule or principle, at least where (1) the agency behaves reasonably
in doing so, (2) a more individualized inquiry would impose significant additional
burdens upon the agency, and (3) Congress, as well as the agericy, has expressed
some kind of approval of the general rules or prificiples concerned. ' Applying this
standard, the court held that the conclusion of the DOT medical task force was
reasonable, and that the DOT could rely upon the task force’s general,
recommended rule in denying a waiver to the appellant.

The case was heard by a three-judge panel of the United States Court of Appeals _
for the First Circuit, comprised of then-Judge Stephen Breyer, Judge Bruce Selya,
and Judge Raymond Pettine. I litigated this matter during 1991.

My co-counsel were Robert V. Zener, 3000 K Street, NW, Suite 300, Washington,
DC 20007, telephone: (202) 424-7500. Stuart Gerson, 1227 25th Street, NW,
Suite 700, Washington, DC 20037, telephone: (202) 861-0900, was also on the
brief as the Assistant Attorney General for the Civil Division.

- Counsel for Mr. Ward were Harold L. Lichten, 18 Tremont Street, Suite 500
Boston, Massachusetts 02108, telephone: (617) 367-7200, and Deborah Piltch
and Jane K. Alper, 11 Beacon Street, Suite 925, Boston, Massachusetts 02108,
telephone: (617) 723-8455.

Criminal History: State whether you have ever been convicted of a crime, within ten

years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

None.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in'a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

I'was named as a “respondent” in an action captioned Gary J. Cates v. United States (a
Federal corporation) chief judge Michael J. Melloy, magistrate John A. Jarvey, Assistant
United States Attorney Steven Colloton, United States Attorney General Janet Reno,
Mark C. Meyer, DEA task force officer Peter Wright, and all unknown grand jury
members.
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Mr. Cates was a criminal defendant whose case I prosecuted as an Assistant United States
Attorney in the Northern District of Towa. Mr, Cates labeled the action a “Writ of Quo
‘Warranto” and purported to file it in the United States Court of Appeals for the District of
Columbia Circuit on or about May 6, 1998. The matter apparently was transferred to the

"+ United States District Court for the Northern District of Iowa, and given case munber C

98-0072-MWB. On May 21, 1998, Judge Mark W. Bennett dismissed the action without
prejudice on the ground that the Plaintiff submitted neither the filing fee nor an
application to proceed in forma pauperis.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining thesé areas of concemn.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

To resolve any potential conflict of interest, I expect to follow the guidance set forth in
the Code of Conduct for United States Judges. In particular, I expect to draw on the
procedure set forth in the “Checklists for Financial and Other Conflicts of Interest”
published by the Administrative Office for U.S. Courts. ’

The categories of litigation and financial arrangements that are most likely to present
potential conflicts of interest during my initial service as a United States Circuit Judge
include (1) cases involving parties in which my wife or I have a financial interest, such as
entities in which one of us may own stock, (2) cases in which the United States Attorney
for the Southern District of Iowa is a party or in which my former law firm represents a
party, (3) cases in which my wife’s employer is a party, and (4) cases in which a third
degree relative of mine or my wife’s has an interest as an attorney or a party.

Outside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during

your service with the court? If so, explain.

1 do not have any plans, commitments or arrangement to pursue outside employment. I
have enjoyed law teaching in the past, and I would consider such an arrangement in the
future if it were approved by the chief judge of the Court and otherwise in accordance
with governing rules and regulations.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copieés of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.
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See Financial Disciosure Report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached financial net worth statement.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Senator Charles E. Grassley has established a committee to interview and evaluate
candidates for nomination to the federal courts.

(a) If so0, did it recommend your nomination?

After the committee completed its review process, Senator Grassley recommended me
and three other candidates from Jowa to President Bush.

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

When Senator Grassley announced that Chief Judge David R. Hansen would assume
senior status on April 1, 2003, and that Senator Grassley would consider applicants from
Towa for the upcoming vacancy on the United States Court of Appeals for the Eighth
Circuit, I sent a letter of interest to Senator Grassley. I was contacted by Senator
Grassley’s office and invited to an interview with Senator Grassley’s committee. My
interview with the committee concerned primarily my professional qualifications for the
position. ’

After Senator Grassley recommended me to President Bush for consideration, I was
invited to the White House for an interview with the Counsel to the President, members
of his staff, and a representative from the Department of Justice. My interview concerned
primarily my interest in serving in the judiciary, my professional experience, and my
profeéssional qualifications for the position.

The Department of Justice then notified me that I would move to the next step of the
process of consideration for a possible nomination. Icompleted questionnaires related to

" my background and signed various waiver forms. I was interviewed by an agent of the

FBI. I completed this questionnaire. With the assistance of an accountant, [ completed a
financial disclosure report. I scheduled a physical examination, and my physician
completed medical evaluation forms certifying that I am fit for judicial service. I
provided writing samples to the Department of Justice, and I was interviewed by staff of
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the Office of Legal Policy at the Department of Justice over the telephone. Shortly before
February 12, 2003, I was notified that the President would send my nomination to the
Senate. Since then, I have worked to finalize this questionnaire and gather materials
requested by the Committee on the Judiciary.

(c)  Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to howyou
would rule on such case, issue, or question? If so, please explain fully.
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FINANCIAL DISCLOSURE REPORT ooy 1670 oo

Government Act of 1978, as amended

Nomination Report  (SUSC. App. Sec. 101-111)
1. Person Reporting  (Lastt name, first, middle initial) -1 2. Court or Organization 3. Date of Report
Colloton, Steven M. US Ct. of Appeals - Bth Circut 02/17/2003
4.Tide  (Aricle I julges indioase ocive or senier 5. Report Type (check type) 6. Réporting Period

status; magistrate judges indicate .

. -t X inati 02/12/2003 01/01/2002

Sull- or part-time) 2 Datye ©

Us Circuit Judge- Nominee Initial Anmual Final 01/31/2003

7: Chambers or Office Address 8. On the basis of the information contsined in this Report and any
modifications pertaining thereto, it is in my opinion, in compliance
110 E. Court Avenue, Sulte 286 with applicable Jaws and regulatios.

Des Moines, IA

50309-2053 ) iewing Officer

Date

IMPORTANT NOTES:  The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each section whére you have no reportable information. Sign on the last page.

1. POSITIONS (Reporting individual only; see pp. 9-13 of Instructions )
POSITION

NAME OF ORGANIZATION/ENTITY
[:] NONE (No reportable positions.} ! .
1 Member Belin Lamson McCormick Zumbach Flynn, A P.C., Des Moines, IA -
Resigned 10/01 e
2 Co-Chair, Practice Group Subcommittee The Federalist Society, Washington, D.C. - Resigned 5/01
3

.. AGREEMENTS (Reporting individual only; see pp.14-16 of Instructions.)

DATE PARTIES AND TERMS N
Ej NONE (No reportzble agreements.}
T
2
3

1. NON-INVESTMENT INCOME (Reporting individual and spouse; see pp. 17-24 of Instructions.)

. DATE SOURCE AND TYPE GROSS INCOME
[:] NONE  (No repartable pon-investment income.) (yours, not spouse’s)
1 2002 American Broadcasting Cos, Inc. - Spouse Wages
2 2002 Nationwide (FKA Provident) Insurance Company of America - See Section 780
VITI !
3 2002 TIAA Life Insurance Company - Dividends
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< Name of Persan Reporting Date of Report
ANCIAL DISCLOSURE REPORT Colloton, Steven M. 02/17/2003

REIMBURSEMENTS - transportation, lodging, food, entertainment.
ludes those to spouse and dependent children. See pp. 25-27 of Instructions.}

SOURCE DESCRIPTION
j NONE (No such reportable reimbursements.) .

EXBMPT

GIFTS .
sludes those 1o spouse and dependent children. See pp. 28-31 of Instructions.)

SOURCE = -~ DESCRIPTION : VALUE
] NONE  (No such reportable gifts.)

EXEMPT

LIABILITIES
udes those of spouse and dependent children. See pp 3233 of Instructions.}

CREDITOR DESCRIPTION VALUE CODE*
] NONE (No reportable liabilities.)

L CODES:1=515,000 or less X=$15,001-850,000 L=$§50,001 t0 $100,000 M=$100,001-$250,000 N=$250,001-$500,000
0=$500,001-$1,000,000 P1=$1,000,001-$5,000,600 P2=$5,000,001-§25,000,000 P3=$25,000,001-550,000,000 P4=$50,000,001 or more
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Name of Person Reporting
Colloton, Steven M.

Date of Report
©2/17/2003

]

E=$15,001-850,000

- o e C {Includes those of spouse and .
INVESTMENTS - i i " N
VIL Page 1 and TRUSTS income, value, transactions  dependent children. See pp. 34-57 of Instructions,)
A B c D. .
Description of Assets lncogc duﬁn;d Gmssdvn;u Transactions during reporting périod
> Feporting periot 't
(including trust assets) porting pe atend
reporting
peiod
[¢3] @) o @ (o 1f not sxempt from disclosure
e Amount Type Value [Vake | Type
Place "(X)" after eack asset Code  {(¢8. Code. }Metho | te.g., buy, @ i @ e
exempt from prior disclosire. AH) |dividnd, [P e sell, partial Daté: | Vale}Gain | Identity of
rent or Code |sale, . . Morith § Code §Code | buyer/selier
interest) (Q-W) | merger, - (-P) (AR Gf private
redemption transaction)
NONE {(No reportable income,assets, o Exempt N
transactions.) :
1 Jowa State Bank and Trust -f A interest | K T
Checking Account
2 Towa State Bank and Trust -{ a Interest | N T |
Money Market
3 gmith Barney Muni Money B Interest{ J T u
Market Fd Cl A
4 Smith Barney Bank Deposit A Interest | g r
Program
5 Vanguard Prime Money Market| B Dividend | m T |
6 Vanguard 500 Index- Pund--- |-a - [Dividend {.. Lt . -
7 vanguard Iatermediate Term | A interest|{ x | 1 [
Tax-Exempt Muni Bond Fund
8 UNX¥, st. Bd. of Regents A fnterest | J T "
Dorm Rev Bond, 3.375%, Due
9 U of IA, St. Bd. of Regents| B Interest | X T
Aca Bldg Bond, 5%, Due 7/20
10 U of IA, St. Bd. of Regents| C Interest| L T I
Dorm Bond, 6.25%, Due
11 I8B Pinancial Corp, IA A [pividend|n | w |
city, IA-500 Common
12 401{k) - Spouse -
13 Disney Stock Fund - A |pividenal g | T [ L
Spouse
14 Fidelity Magellan - a Dividend| J T I
Spouse
15  Putnam New Opps A Fund - | A  [Dividend{ g [ T | K
Spouse
16 Nationwide Life Insurance a Dividend| o | U {"
Company {Whole Life}
17 TIAA Life Insurance Company| A |Dividend| 7 | v "
ihalse ije Poiieyl
[T Inc/Gain Codes: A=$1,000 or less B=$1,001-$2,500 €=$2,501-85,000 D=$5,001-15,000

2 Vai Codes;

1=515,000 or less

N=$250,001-5500,000

K=§15,001-$50,000

1L=$50,001-5100,000

M=§100,001-5250,006

3 Val Mth Codes: Q=Appraisal

R=Caost (real estate only)

S=Assessment

T=Cash/Market
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Name of Person Reporting

Date of Report
NANCIAL. DISCLOSURE REPORT, Celloton, Steven M. . . 02/17/2003

(1. ADDITIONAL INFORMATION OR EXPLANATIONS.
dicate part of report} . ‘

ovident Life Insurance Company demutualized during 2002. In this process,
‘ovident became part of Nationwide Life Insurance Company. On October 1,
02, and as result of demutualization, I received shares of Nationwide

fe I - . Omn D 17, 2002,

I signed a sell orxrder, and
received a check dated January 2, 2003, for $750 for the sale of these
ares. These proceeds are included in the gross income of this policy in
ction XII of this report.
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i Name of Person Reporting - Date of Repart
FINANCIAL DISCLOSURE REPORT Colloton, Steven M, . 02/17/2003

X, CERTIFICAT]ON

I certify that all the information given above (including information pertaifing té my spouse and
‘minor or deépendent childrem, if any) is accurate, true, and complete to the best of my kiowledge and
belief, and that any information mot reported was withheld because it met applicable statutory
provisions permitting non-disclosure. : . .

I further certify that earned income from outside employment and honoraria and the acceptance of
gifts which have been reported are in compliance with the provisions of 5 U.S.C. app. 4, section 501 et.
seq., 5 W.S.C. 7353 and Judicial Copference regulations.

Signature ,g‘ W m pate A=17-0F

Note: Any individual whi knowihgly and wilfully falsifies or faile to file this report
may be subject to ¢ivil and criminal sanctiong (5 U.S.C. App. 4, Section. 104}.

FILING INSTRUCTIONS

Mail original and three additional copies to:

i ittee on
Administrative Office of the United States Conrts
One Columbus Circle, N.E.

Suite 2-301

Washington, D.C, 20544
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FINANCIAL STATEMENT NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all
assets (including bank accounts, real estate, securities, trusts, investrhents, and other financial
holdings) all liabilities (including debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 339 000 Notes payable 10 banks-secured -
U.S. Govertiment securities-add schedule - Notes payable to banks-unsecured -
Listed securities-add schedule 306 000 Notes payable to relatives -
Unlisted securities—add schedule 18 800 Notes payable to others -
Accounts and notes receivable: Accounts and bills due 10 { 000
Due from relatives and fiiends - Unpaid income tax -
Due from others - Other unpaid income and interest -
Doubtful - Real estate mortgages payable-add schedule 77 | 000
Real estate owned-add schedule 363 000 Chattel mortgages and Qmu liens payable -
Real estate mortgages receivable - Other debts-itemize: -
Autos and other personal property 75 000
Cash value-life insurance 8 000
Other assets itemize:
Accrued interest on bonds 2 000
Thrift Savings Plan 166 000
401(k) - American Broad. Cos. - Spouse 6 000 Total liabilities 87 | 000
Net Worth 196 | 000
Total Assets 283 000 Total liabilities and net worth - 283 | 000
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor - Are any assets pledged? (Add schedule) No
On leases or contracts - Are you defendant in any suits or egal actions? No
Legai Claims - Have you ever taken bankruptcy? No
Provision for Federal Income Tax 54 000

Other special debt
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Steven M. Colioton
Financial Staternent Net Worth - Supplemental Scehdules

Listed Securities
1,075 Shares of McCleodUSA, inc. Common
. 75,000 State Univ. of lowa, St. Board of Regents Dorm Rev Bonds, 6.25%, due 7/2007
10,000 UNI, St. Board of Regents Dorm Rev Bonds, 3.375%, due 7/2010
20,000 State Univ. of lowa, St. Board of Regents Academic Bldg Rev Bonds, 5%, due 7/2015
Vanguard Primé Money Market .
Vanguard intermediate Term Tax-Exempt Muni Bond Fund

Unlisted Securities
500 Shares of I1SB Financial Corp, lowa City, A Common

Real Estate Owned .
Residence - Des Moines, 1A
Residence - New York, NY

Real Estate Mortgages :
Residence - New York, NY, due to lowa State Bank and Trust Co,, lowa City, 1A

1,000
88,000
10,000
20,000

171,000

16,000 .
306,000

18,000

213,000

150,000
363,000

77,000
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Senator SESSIONS. Mr. Colloton, I appreciate the fact that you
are a United States Attorney, having had that job myself for a
number of years. Do you think that is a good experience for you
for the office that you are seeking, the Court of Appeals?

Mr. CoLLOTON. I do, Senator. I thank you for the question and
appreciate your comments about the United States Attorney job. It
has been for me a fine experience in which I have been able to con-
tinue my contribution to public service. I have been privy, of
course, to a wide range of litigation in both criminal and civil areas
in that capacity, and I have also had a better chance to really un-
derstand the administration of justice from a management level in
that capacity, so I think in all those ways it has been a helpful pre-
paratory experience.

Senator SESSIONS. Were you an Assistant United States Attorney
in Iowa, there?

Mr. CoLLOTON. I was, Senator.

Senator SESSIONS. How long?

Mr. COLLOTON. From about 1991 to 1999, so about 8 years in the
Northern District of Iowa, and now I am the United States Attor-
ney in the Southern District, the partner district in the State.

Senator SESSIONS. Of course, all of your practice as an Assistant
United States Attorney was in Federal Court before Federal
Judges, or virtually all of it. Tell me about any observations you
have about things you would like to do that you think could make
the legal system better? Do you have any insights that you have
gained over the years?

Mr. CoLLOTON. Well, Senator, I think particularly in Iowa where
we are fortunate to have a strong Federal bench and a good solid
bar, I believe civility among attorneys, civility among the bar is an
issue that’s always important to lawyers, and I think that we have
an opportunity to grow in that area through bar relationships,
bench/bar relationships. So that is one area that I would focus on
and suggest would be an important area.

Senator SESSIONS. You were the appellate coordinator in the
United States Attorney’s Office in the Northern District when you
were an assistant; is that correct, the appellate coordinator and
handled appellate work while you were there? What court was that
in, and do you think that experience would be beneficial to you in
this job?

Mr. CoLLOTON. Yes, Senator, I do. During my service as an As-
sistant United States Attorney I ultimately was asked to serve in
that capacity as the coordinator of appellate litigation for the U.S.
Attorney in the Northern District of lowa. This was toward the end
of my service in the late 1990’s, and that gave me an opportunity
to manage a range of litigation within the office to appear with
some regularity before the United States Court of Appeals for the
Eighth Circuit, which is the court to which I've been nominated,
and I think that among other experiences I've had was a very use-
ful and germane experience in preparing me for this potential serv-
ice if I'm so fortunate to be approved.

Senator SESSIONS. You have been a litigator. Do you think bring-
ing that experience to the Court of Appeals might be helpful in
some instances? Do you think in your experience, have there been
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times when you think the appellate court might not have quite cap-
tured the essence of what was occurring in the courtroom?

Mr. CoLLOoTON. Well, far be it from me to say that about a court
of appeals, Senator Sessions, but I do think that experience as a
member of the practicing bar and for judges sometimes that come
from the practicing bar can be an advantage for a court. I have
been a practicing lawyer for several years now, and my focus has
been on practicing law. It’s been sort of a case-by-case incremental
law practice, and I've been in the trenches, so to speak, in the Dis-
trict Courts practicing both in the Federal and to some extent in
the State courts during my time in the private practice, but par-
ticularly in the Federal Courts, and I do hope that if I am fortunate
enough to be approved that my recent experience as a member of
the practicing bar would bring some insight to the Court of Ap-
peals, yes.

Senator SESSIONS. The Court of Appeals academic grade points
are not always determinative in my view, but I think a lawyer who
shows an aptitude and an interest and is able to handle written
work as well as litigate, that is an asset to you on the Court of Ap-
peals, and your background as an honors graduate from Princeton,
and a Yale graduate, having clerked for Judge Silberman on the
D.C. Circuit, having clerked for the Chief Justice of the United
States, now Chief Justice Rehnquist. Your experience as an appel-
late lawyer in the U.S. Attorney’s Office is a really special back-
ground for it, and I think from the reputation you have garnered
as a man of integrity and character and good judgment, those com-
binations make you a really highly-qualified nominee. We are glad
to have you.

Mr. CoLLOTON. Thank you, Mr. Chairman, for those kind words.
I appreciate them.

Senator SESSIONS. I congratulate Senator Grassley and Harkin
and the President.

Senator SCHUMER. Mr. Chairman, since I have to leave soon, in
the interest of getting on to our next panel, I will just ask consent
that I be allowed to submit some questions in writing.
hI cfongratulate the family on their pride in Mr. Colloton getting
this far.

Senator SESSIONS. It is a great honor, and one step below the Su-
preme Court. You will handle a lot of important cases and so far
you have received extraordinary support and congratulations.

The good news it here are no more questions, and I thank you
very much.

Mr. CoLLOTON. Thank you very much. Thank you, Senator.

Senator SESSIONS. Now we will have the next panel. I think we
will have room for everybody, do we not?

Senator SCHUMER. We do.

Senator SESSIONS. If you will step up, all the district nominees.

You have taken your seats. I now have to ask you to stand and
takﬁ your oath. If you would raise your right hand and take this
oath.

Do you swear or affirm that the testimony you are about to give
will be the truth, the whole truth and nothing but the truth, so
help you God?

Mr. CasTEL. I do.
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Judge FEUERSTEIN. I do.

Mr. HoLweLL. I do.

Judge McKNIGHT. I do.

Mr. PrROCTOR. I do.

Mr. RoBINSON. I do.

Senator SESSIONS. Thank you very much.

Senator Schumer, I know you have got some nominees here, peo-
ple you care about, and I will yield to you at this time.

Senator SCHUMER. Thank you, Mr. Chairman. I will not ask long
questions of the nominees. I will reserve the right to submit other
questions in writing, but obviously, I am very familiar with four of
the six and have heard good things about the other two. So I have
one question for every nominee, and unfortunately, you have to an-
swer it first—

Senator SESSIONS. I normally ask them to tell about their fami-
lies or if you need to go first—

Senator SCHUMER. No, no. One of the joys I get is seeing the fam-
ilies, so I would like that.

Senator SESSIONS. I guess we can start over here with Mr. Cas-
tel. If you want to give a brief opening statement or any comments,
then introduce your family, that would be fine.

STATEMENT OF P. KEVIN CASTEL, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK

Mr. CASTEL. Thank you very much, Mr. Chairman.

I am delighted that at this moment my wife, Patricia, and my
daughter, Jeanne, are in New York following this on
capitalhearings.org, and my young daughter, Allison is at camp. So
I am here today on my own, and very happy to be here.

I have no opening statement.

[The biographical information of Mr. Castel follows:]



50

QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).
P. Kevin Castel {also Peter Kevin Castel)

Position: State the position for which you have been nominated.

United States District Judge, Southern District of New York

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Cahilt Gordon & Reindel
80 Pine Street

New York, NY 10005
{212) 701-3881

Birthplace: State date and place of birth.
August 5, 1950; Jamaica (Queens County), NY

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number of
dependent children. ’

Married since August 14, 1976 to Patricia A, Castel
(Patricia A. McLemon, Esq.). Patricia formerly
served as law clerk to the Hon Henry F. Werker,
United States District Judge, Southem District of
New York, and thereafter was a practicing lawyer
at Davis Polk & Wardwell; she is currently not
employed outside our home. We have two
dependent children.

Education: List in reverse chronological order, listing most recent first, each college, law
school, and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

St. John's University, School of Law (attended 1972-75),
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J.D. June 1975
St. John'’s University (attended 1968-72), B.S. June 1972

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, non-profit or otherwise, with which you have been affiliated
as an officer, director, partner, proprietor, or employee since graduation from college,
whether or not you received payment for your services. Include the name and address of
the employer and job title or job description where appropriate.

Cahill Gordon & Reindel

80 Pine Street

New York, NY 10005

Partner (1983 to present)
Co-Administrative Partner (1985-88)
Associate (1977 to 1983}

Law Clerk, Honorable Kevin Thomas Duffy {1975 to 1977)
United States District Court, Southern District of New York
40 Foley Square

New York, NY 10020

Willkie Farr & Gallagher
787 Seventh Avenue

New York, NY 10019
Summer Associate (1574)

Law Office of Joseph J. Marcheso
1251 Avenue of the Americas
New York, NY 10020

Summer Associate (1973)

Canadian National Railways

630 Fifth Avenue

New York, NY 10020

Summer Reservations and Ticket Clerk (1972}

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None.
Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special
recognition for outstanding service or achievement.
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Co-Receipient (with spouse), Fidelitas Award, St. John's
University (2002)

Best Lawyers in America (2001-02 edition)

Who’s Who in America (Marquis 2001 edition)

Honoree, St. John’s Law Review (2001)

President’s Medal, St. John's University (2000)

Pietas Medal, St. John’s University (1997)

Distinguished Alumni Award St. Vincent's College of St.
John's University (1990)

St. Thomas More Scholar, St. John's School of Law (full
tuition scholarship 1972-75)

Articles Editor, St. John’s Law Review (1975}

Father Easterly Award (Outstanding Student Service) (1972)

10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Federal Bar Council
President Emeritus (2002-present)
President and Chairman of Executive Committee (2000-02)
Officer and/or Trustee (various dates since 1982)
The Legal Aid Society
Board of Directors {2000-present)
New York State Bar Association
House of Delegates (1994-95)
Chair, Commercial and Federal Litigation Section (1993-94)
Officer and/or Executive Committee Member (various dates
since 1989)
St. John's School of Law Alumni Association
1st Vice President (2002-present)
Officer and/or Director (various dates since 1990)
New York County Lawyers Association
American Bar Association
Association of the Bar of the City of New York
Committee on Professional and Judicial Ethics (1994-97)
Ad Hoc Commiittee on Homelessness (1997-98)
Council on Judicial Administration (1997-99)
Feliow, American Bar Foundation
Fellow, New York State Bar Foundation
Supreme Court Historical Society
American Judicature Society
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Second Circuit Centennial Committee
Second Circuit Judicial Conference Planning Committee
Magistrate Selection Committee, Eastern District of New York

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

State of New York {1976)

Southern District of New York (1977)

Eastern District of New York (1977)

Eastern District of Michigan (1991)

United States Court of Appeals for the Second Circuit (1980)
United States Court of Appeals for the Third Circuit (1989)
United States Court of Appeals for the Fourth Circuit (1991)
United States Court of Appeals for the Seventh Circuit (1995)
United States Court of Appeals for the Tenth Circuit (1988)
United States Court of Appeals for the Federal Circuit {1986)
Supreme Court of the United States (1984)

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Brotherhood of Railway and Airine Clerks

Down Town Association (prior to mid-1980s, did not admit
women members)

Garden City Estates Property Owners’ Association

Lawrence Beach Club

Federalist Society

St. John’s University Alumni Association

Loughlin Society {St. John's University)
Co-Chair (with spouse) (2000),

Society of Friendly Sons of St. Patrick in the City of New York
(cultural and charitable organization open to males of
Irish ancestry)
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American Society of Heating, Refrigerating and Air-
Conditioning Engineers (corresponding task force
member)

Stichting Akzo Pensioenfonds, Akzo Nobel N.V.

Special Trustee (uncompensated)

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other matenial you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Publications

Statement of the Federal Bar Council on Federal Judicial
Salaries, New York Law Joumal, Nov. 7, 2002, p. 2.

Telling A Client What it Doesn’t Want to Hear, Federal
Bar Council News, Vol. IX, No. 4 {Oct. 2002).

Mediation: Opportunities and Pitfalls, Journal of the
American Society of Heating, Refrigerating and
Air-Conditioning, (Sept. 2002) p. 54.

On Trial, Henry Miller's New Work for those Who Would
Try Cases, De Novo (St. John’s Law Alumni
Magazine), (Summer 2002).

John Andre a/k/a John Anderson: Unlawful Combatant,
Federal Bar Council News, Vol. IX, No. 2 (Apr.
2002).

Our Senior Judges, Federal Bar Councii News, Vol. IX,
No. 1 (Feb. 2002).

Some Words of Advice for New Attorneys, De Novo (St. John’s
Law Alumni Magazine), (Winter 2001).

The Direction: Forward, Federal Bar Council News, Vol. Vili, No. 4
{Oct. 2001).

Council to Partcipate as Amicus in En Banc Review of
Apprendi, Federal Bar Council News, Vol. VIii, No.
3 (June 2001).
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Foreword, Second Circuit Redbook (Federal Bar Council
June 2001).

Making Strides, Federal Bar Council News, Vol. Vill, No.
2 (April 2001).

Our Future, Federal Bar Council News, Vol. VHii, No. 1
(Feb. 2001).

Some Words of Advice for New Attormmeys, De Novo (St. John’s
Law Alumni Magazine), (Winter 2001).

The Direction: Forward, Federal Bar Council News, Vol. VIl, No. 4
{Oct. 2001).

On Becoming a Federal Litigator, The Forum (St. John’s Law
Student Newspaper) (May 2000).

Shylock v. Antonio on Appeal: The Deliberations, Law
and the Arts, S. Tiefenbrun, Editor (Greenwood

Press 1999).

Preface, Representing the Corporation and its Officers

in Grand Jury Proceedings {Federal Bar
Foundation 1997).

Commercial Litigation Strategy in State and Federal
Courts, 2 NY Litigator 11 (1996).

Chapter 29, Motions In Limine, Commercial Litigation in
New York State Courts (West Publishing 1995).

Chair's Column, New York State Bar Association,
Commercial and Federal Litigation Section, Vol. 1.
No. 3 (Mar. 1994).

Commercial Litigators Focus on Federal Rules, New
York Law Journal (Jan. 24, 1994).

Foreword, Federal Rules of Civil Procedure: 1993
Amendments, A Practical Guide (New York State
Bar Association 1993).

Chair's Column, New York State Bar Association,

Commercial and Federal Litigation Section, Vol. 1.
No. 2 (Dec. 1993).
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Chair's Column, New York State Bar Association,

Commercial and Federal Litigation Section, Vol. 1.
No. 1 {Sept. 1983).

‘Bye to Frye': High Court Sets Standards for Admitting
Expert Testimony, New York Law Journal, July 8,
1993, p. 1, col. 1.

‘Spectrum’: Application of Attorey-Client Privilege to
Corporate investigations, New York Law Journal,
Nov. 5, 1991, p. 1, col. 1.

Some Things Shouid Not Pop Out of the Toaster:
Commentary on Product Liability Settiement
Disclosure Proposal, New York Law Joumal,
July 25, 1990, p. 2, col. 3.

The Mini-Trial: Bifurcation as an Efficient Device to
Promote Resolution of Civil Cases, 53 Albany L.
Rev. 19 (1988) {Chair and principal author of
published committee report).

Competitive Bidding under the Robinson-Patman Act
{co-authored with A. Daniele), 49 St. John’s L.
Rev. 512 (1975).

New York Requlation of Condominiums, 48 St. John'’s L.
Rev. 974 (1974).

Speeches

Remarks, Investiture of United States Attomey for the
District of Connecticut, Honorable Kevin
O’Connor (Jan. 16, 2003).

Remarks, Unveiling of Portrait of District Judge Kevin
Thomas Duffy (Jan. 6, 2003).

Presentation, Emory Buckner Award to Daniel L.
Greenberg, President of the Legal Aid Society
{Nov. 27, 2002).
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Remarks, Unveiling of Portrait of Circuit Judge Joseph
M. MclLaughlin {(June 27, 2002).

Presentation, Learned Hand Award to Chief Judge John
M. Walker, Jr. (May 1, 2002).

Remarks, Unveiling of Portrait of Judge Thomas P.
Griesa, 181 F. Supp. 2d (2002).

Presentation, Learned Hand Award to Justice Anthony
M. Kennedy (May 1, 2001).

Remarks, St. John’s Law Review Dinner (Mar. 13, 2001).

Eulogy, District Judge David N. Edelstein (Aug. 21, 2000)

14.  Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four {4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

None.
15.  Health: Describe the present state of your health and provide the date of your last
physical examination.

Excellent; October 15, 2002.
16.  Citations: If you are or have been a judge, provide:

(a)  ashort summary and citations for the ten (10) most significant opinions you have
written;

(b)  ashort summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

{c) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such

opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.
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Not applicable.

17. Public Office, Political Activities and Affiliations:

(@)

®)

18.

List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were not
confirmed by a state or federal legislative body.

Departmental Disciplinary Committee of the First Judicial
Department {1988-94; 1997-2002); Hearing Panel
Member (1988-90), Hearing Panel Chair (1990-93),
Policy Committee Member (1897-2002). Appointed by
the Presiding Justice of the Appellate Division, First
Department. The Departmental Disciplinary Committee
is the body responsible for attomey discipline in
Manhattan and the Bronx.

Court Special Purpose Fund Committee, Eastern District of
New York (2002-present); appointed by Chief Judge.

Arbitrator, Eastern District of New York (1986-present);
appointed by Chief Judge

Mediator, Southern District of New York (1994-present);
appointed by Chief Judge

4th Congressional District Screening Committee for U.S.
Military Academies (1995-96)
appointed by Congressman Dan Friesa (NY).

Mayor's Panel on Martin Luther King, Jr.

Institute for Law and Social Justice (1987-89);
appointed by Mayor Edward 1. Koch

Queens Community Board # 2 (approx. 1976-81); appointed
by Thomas Manton, City Councilman

Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

No.

al Career: Please answer each part separately.
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Describe chronologically your law practice and legal experience after graduation
from law school including:

(1) whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

Law Cierk, Honorable Kevin Thomas Duffy (1975 to 1977)
United States District Court, Southem District of New York

(2)  whether you practiced alone, and if so, the addresses and dates;
nia

(3)  the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Cahill Gordon & Reindel

80 Pine Street

New York, NY 10005

Partner {1983 to present)
Co-Administrative Partner (1985-88)
Associate (1977 to 1983)

(1) Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

The field of complex commercial litigation, including
securities, antitrust, intellectual property,
professional responsibility, employment and
products liability litigation.

(2)  Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

Typical clients are corporations (or their officers or directors)
who are parties to complex civil litigation in state or
federal court or in arbitration. | do not hold myself out as
being specialized in particular types of complex civil
litigation.

(1)  Describe whether you appeared in court frequently, occasionally, or not at
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all. Ifthe frequency of your appearances in court varied, describe each
such variance, providing dates. k

| appear regularly in Court. | have appeared in state or
federal courts in at least a dozen states.

Indicate the percentage of these appearances in

(A)  federal courts; 65%
(B) state courts of record; 35%
(C)  other courts.

Indicate the percentage of these appearances in:

(A)  civil proceedings; 97%
(B)  criminal proceedings. 3%

State the number of cases in courts of record you tried to verdict or
Jjudgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel,

Eleven trials. Three cases to verdict as lead counsel
{opening, summation and all major examinations);
one case as co-lead counsel (examining 7 of 11
witnesses); one case to verdict as co-counsel
{cross-examining opposing party’s CEO), six
cases as national co-ordinating counsel (arguing
motions in limine, jury instructions). In addition,
lead trial counsel in three arbitrations before the
American Arbitration Association.

Indicate the percentage of these trials that were decided by a jury.

72%

Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

1 have not practiced before the United States Supreme Court.

Describe legal services that you have provided to disadvantaged persons or on a

pro bono basis, and list specific examples of such service and the amount of time

devoted to each.
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From November 2000 through February 2003, | served as
counsel to the maternal aunt and “psychological
mother” of a child whose mother is deceased in a
custody dispute in Queens Family Court. | have
spent in excess of 100 hours on this matter. | have
personally appeared in Court on this matter on
eleven occasions.

In 1997, | served as guardian ad litem to a mentally
impaired homeless person who was in the
process of being evicted from a shelter which was
closing. | spent approximately 40 hours on this
matter.

In approximately 1980, | represented a prisoner (and later
his estate) in a suit against a governmental authority
concerning the lawfulness of his arrest. | spentin
excess of 100 hours on this matter.

' Presently, | serve as a member of the Board of Directors of
Legal Aid Society which renders legal services
without charge to the poor.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(2

®)

©)
Y]

the citations, if the cases were reported, and the docket number and date if
unreported;

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved,;

the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

Kingscroft Insur. Co. Ltd,, et al. v. American Centennial
Insur Co., et al., 604780/98, Supreme Court, New

York County (June 2001). Co-lead counsel in jury
trial representing over 80 excess insurers on
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claim for allocation of defense costs between
primary and excess insurers {examined 7 of 11
trial witnesses). Jury agreed that the primary
insurers’ allocation formula was wrong but
disagreed with the excess carriers on the
aliocation amount. No appeal was pursued by the
excess carriers and the judgment was paid.
Judge: Hon. ira Gammerman. Opposing Counsel:
Paul R. Koepff, Esq., O'Melveny & Myers LLP,
Citigroup Center, 153 East 53rd Street, New York,
NY 10022, (212) 326-2000 and Peter Hoenig, Esq.,
Biedermann, Hoenig, Massamillo & Ruff, P.C., 90
Park Avenue, New York, NY 10016, (212) 697-6555.
Co-counsel: Dean Nicyper, Esq., Flemming,
Zulack & Witliamson, LLP One Liberty Plaza, New
York, NY 100086, {212) 412-9500.

In re Corel Securities Litigation, 00CV1257(AB), United
States District Court, Eastemn District of
Pennsylvania. Lead counsel for defendant Corel
Corporation in consolidated class action
securities litigations alleging false and misleading
statements by the corporation and its then chief
executive officer concerning quarterly resuits and
future prospects. The case remains pending.
Judge: Hon. Anita Brody. Lead Opposing
Counsel: Robert P. Frutkin, Esq., Law Offices of
Bernard M. Gross, P.C.,

1515 Locust Street, 2nd Floor,

Philadelphia, PA 19102, (215) 561-3600, and Paul
J. Scarlato, Esq., Weinstein Kitchenoff Scarlato &
Goldman Ltd, 1608 Walnut Street, Suite 1400
Philadelphia, PA 19103, (215) 545-7200.
Co-counsel: Jay A. Dubow, Esq., Wolf, Block,
Schorr and Solis-Cohen LLP, 1650 Arch Street,
22nd Floor Philadelphia, Pennsylvania 19103, 215-
977-2000 and Peter N. Wang, Esq., Friedman,
Wang & Bieiberg, P.C., 90 Park Avenue. New York,
NY 10016, 212-682-7474. Case is pending. See
147 F. Supp. 563 (E.D. Pa. 2001), 206 F.R.D. 533
(E.D. Pa. 2002).
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Anchor Glass Container Corp. v. Owens-lilinois, Inc., No.
8:01-CV-1849-T-24TBB, United States District
Court, Middle District of Florida, Tampa Division.
Co-Lead Counsel to plaintiff Anchor Glass
Corporation in antitrust suit brought against
Owens lilinois, Inc. Suit alleged an attempt to
monopolize by blocking a sale of Anchorto a
competitor of Owens-lllinois. The case was
settled. Judge: Hon. Susan C. Bucklew.
Opposing Counsel: Joseph F. Tringali, Esq.,
Simpson Thacher & Bartlett, 425 Lexington
Avenue New York, NY 10017, {212) 455-2000, and
Richard M. Biau, Esq., Holland & Knight LLP, Post
Office Box 1288, Tampa, FL. 33601, (813) 227-
8500. Co-counsel: Chris S. Coutrulis, Esq.,
Cariton Fields, P.A., 777 South Harbour istand
Boulevard, Tampa, FL. 33601, (813) 223-7000.

In re Corel Securities Litigation, 98 Civ. 1296 (DRH),
United States District Court, Eastern District of
New York. Lead counsel for defendants Corel
Corporation and Michael C. Cowpland in
consolidated class action securities litigations
alleging improper accounting resulting in a
restatement of eamings and alleging insider
trading. Negotiated a settlement of all class
claims {for the sum of approximately $5.2 million)
which was approved by the court. Judge: Hon.
Denis R. Hurley, Sr. Lead Opposing Counsel:
Robert I. Harwood, Esq., Wechsler Harwood LLP,
488 Madison Avenue, 8th Floor New York, NY
10022, (212) 935-7400 (while there were numerous
other listed counsel, none other than Mr. Harwood
actively participated). Co-Counsel: Peter N. Wang,
Esq., Friedman, Wang & Bleiberg, P.C., 90 Park
Avenue New York, NY 10016, (212) 682-7474.

General Conference Corporation of Seventh-Day
Adventists v. W.R. Grace & Company, Civil No.
743685, Circuit Court, Montgomery County, MD
(Feb. 1993). Lead trial lawyer for defendant W.R.
Grace & Co. in jury trial (13 trial days) of $8.5
million claim by church group for the costs of
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removing materials from woridwide headquarters.
All claims for punitive damages were dismissed
and the jury awarded compensatory damages of
approximately $4 million. Judge: Hon. L. Leonard
Ruben. Opposing Counsel: Kenneth B. McClain,
Esq., Humphrey, Farrington & McClain, P.C., 221
West Lexington, Suite 400, P.O. Box 900
Independence, MO 64051, (816) 836-5050.

in re Asbestos School Litigation, Master File No. 83-268,
United States District Court, Eastern District of
Pennsylvania (final approval hearing September
1995). Negotiated and took the lead in obtaining
judicial approval of class settiement brought on
behalf of ail primary and secondary, public and
private schools in the country (class members
included over 20,000 school districts) in which
damages in excess of $1 billion were sought,
Judge: Hon. James T. Giles. Lead Co-Counsel
{numerous co-defendants): J. Gordon Cooney, Jr.
, Esq., Morgan, Lewis & Bockius LLP,1701 Market
Street Philadelphia, PA 19103 (215) 963-5000.
Lead Opposing Counsel (numerous class
counsel): David and Harold Berger, Esqgs., Berger
& Montague, P.C.,1622 Locust Street Philadelphia,
PA 19103, (215) 875-3000.

Dranchak v. Akzo America, Inc., Civil Action No. 92 C
1295, United States District Court, Northern
District of lllinois (Eastern Div.) (April 1994). Acted
as lead trial lawyer in combined jury and bench
trial (12 trial days) defending against age
discrimination, contract and ERISA claims by
corporation’s 52 year old former Director of
Human Resources who sought in excess of $4
million in damages. Judge: Hon. Paul V. Gadola.
Opposing Counsel: Shayle Fox, Esq., Holland &
Knight LLC 55 West Monroe Street, Suite 800
Chicago, Il. 60603 (312)-263-3600. Co-counsel.
Paul E. Starkman, Esq., Amstein & Lehr, Suite
1200, 120 South Riverside Plaza, Chicago, IL
60606 (312) 876-7100. Resulted in judgment in
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favor of client affirmed on appeal. Argued the
appeal in the Seventh Circuit on March 29, 1996,
88 F. 3d 457 (7th Cir. 1996).

Merrick Industries, Inc., et al. v. General Signal
Corporation, et al., Case Number 95-50225, United
States District Court, Northern District of Florida
(Panama City Div.) (evidentiary hearing in
September 1995; amended to add federal and
state antitrust claims). Lead counsel for
defendant General Signal Corporation in its
successful opposition to preliminary injunction by
purchaser of business which manufactured coal
feeders for power generation plants who claimed
seller had violated non-compete provision. Judge:
Hon. Roger Vinson. Opposing Counsel: James W.
Hawkins, Esq., (presently) Kimberly-Clark
Corporation, Roswell, GA and Clifford W.
Sanborn, Esq., Barron, Redding, Hughes, Fite,
Fensom, Sanborn & Kiehn, P.A. 220 McKenzie
Avenue, P.O. Box 2467 Panama City, FL 32402,
{850) 785-7454. Co counsel: J. D. Smith, Esq.,
McDonald, Fleming, Moorhead, Ferguson, Green
& Smith, LLP, Madison Park, Suite 13, 4300 Bayou
Boulevard, Pensacola, FL 32503 (850) 477-0660.

Akzo v. E.I. du Pont de Nemours & Company, United
States District Court, Eastern District of Virginia.
Co-trial counsel for Akzo in patent/fraud non-jury
trial in the area of aramid fiiber technology, See
810 F.2d 1148 (Fed. Cir. 1987). Judge: Hon.
Richard L. Williams. Opposing Counsel: Joseph
M. Fitzpatrick, Esq., Fitzpatrick, Celia, Harper &
Scinto, 30 Rockefelier Plaza, New York, NY
10112, 212-218-2100. Co-Counsel: C. Frederick
Leydig, Esq., Leydig, Voit & Mayer, Lid. Two
Prudential Plaza, 180 North Stetson Avenue, Suite
4900 Chicago, IL 60601, 312-616-5600. Decision
reported at 663 F. Supp. 603 (E.D. Va. 1987), aff'd,
810 F.2d 1148 (Fed. Cir.1987). Also co-trial
counsel in related proceedings before the United
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States Intemational Trade Commission, Akzo N.V.
v. U.S. ITC, 808 F.2d 1471 {Fed. Cir. 1986).

TLX Acquisition Corp. v. The Telex Corporation, Case
No. CIV-87-2056-R, United States District Court,
Western District of Oklahoma (1987). Acted as
special counsel to board of directors of Telex
Corporation on hostile tender offer and
participated in litigation in Northern and Western
Districts of Oklahoma, as well as Delaware and
Oklahoma state courts, including arguing the
constitutionality of the Oklahoma Takeover
Disclosure Act. Judge: Hon. David L. Russell,
Opposing Counsel: (now) Hon. John S. Martin,
Jr., United States District Court, Southern District
of New York, {212) 637-0228. Co-Counsel: Joel L.
Wohlgemuth, Norman Wohigemuth Chandler &
Dowdell, 2900 Mid Continent Tower Tulsa, OK
74103, (918) 583-7571.

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

No.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

None.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

1 will comply with all existing codes goveming judicial
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conduct. For an indefinite period, | will not sit on
cases in which my former firm appears as
counsel. | will not sit on any case to which a
former client is a party and is substantially related
to the work | have done for that client.

Qutside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financtal disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached Financial Disclosure Report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached net worth statement.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Yes.
(a) If so, did it recommend your nomination?

Yes.
(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

| was interviewed by a federal judicial screening
committee appointed by Governor George Pataki
of New York. | was interviewed by members of
the Office of White House Counsel, Office of
Legal Policy of the Department of Justice and the
FBL

(c) Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that could
reasonably be interpreted as asking or secking a commitment as to how you would
rule on such case, issue, or question? If so, please explain fully.

No.
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Senator SESSIONS. Judge Feuerstein?

STATEMENT OF SANDRA J. FEUERSTEIN, NOMINEE TO BE
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF NEW YORK

Judge FEUERSTEIN. Good morning, Mr. Chairman. Good morning,
Senator Schumer.

I have no formal opening statement, but I would like to welcome
family and friends here today. First of all my mother, Judge An-
nette Elstein, who is an Immigration Judge; my husband, Albert,
who was born in Brooklyn, Senator Schumer. That’s good, right?

[Laughter.]

Judge FEUERSTEIN. My terrific sons, Adam Feuerstein, who is
here with his wife, Karen and my granddaughter, Arielle; my won-
derful son, Seth, who’s here with his wife Sharon and my
grandsons. I think they’re watching on closed circuit TV which is
why it’s quiet here. My grandsons Jacob and Joshua. My dear
friends, Joan Katz, Phil and Joyce Glickman, Nan Weiner, Dale
Twillis and Arlene Zalayet, have also accompanied me here today.

Senator SESSIONS. Outstanding. We are glad that you are all
here.

Senator SCHUMER. If they are in the room, could we have them
stand? I just like to see them. It is nice.

Judge FEUERSTEIN. Well, I would like you to see Arielle’s dress
because it’s quite spectacular, but perhaps afterwards.

Senator SCHUMER. Welcome.

Senator SESSIONS. Thank you.

Judge FEUERSTEIN. Thank you.

[The biographical information of Judge Feuerstein follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).
Sandra Jeanne Elstein Feuerstein

Position: State the position for which you have been nominated.

U.S. District Judge, Eastern District of New York

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

100 Supreme Court Drive
Mineola, New York 11501
(516) 571-3337

Birthplace: State date and place of birth.
01/21/46, New York, New York

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number of
dependent children.

Married
Albert I. Feuerstein, attorney, self-employed; part-time staff of Senator Kemp Hannon,
1600 Stewart Avenue, Westbury, N.Y.

Education: List in reverse chronological order, listing most recent first, each college, law
school, and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

Benjamin N, Cardozo School of Law J.D., cum laude, 1976 - 1979
Hunter College, 9/66 - 12/70, 30 Graduate Credits, No Degree
University of Vermont, 1962-1966, B.S.

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, non-profit or otherwise, with which you have been affiliated
as an officer, director, partner, proprietor, or employee since graduation from college,
whether or not you received payment for your services. Include the name and address of
the employer and job title or job description where appropriate.
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Director, Benjamin N. Cardozo School of Law;

Director Emeritus, Former Director South Nassau Communities Hospital;

Director, Adelphi University Breast Cancer Hotline & Support Center Advisory Board;
Founding and Honorary Director, 1 in 9 Breast Cancer Coalition;

Former Board Member, L.I. Arts Center at Freeport;

Director, Long Island Development Corporation; Merrick Senior Center Counsel
Justice of the New York State Appellate Division, Second Department 1999-Present,
45 Monroe Place, Brooklyn, New York 11201,.

New York State Supreme Court Justice 1994-1999, 100 Supreme Court Drive,
Mineola, New York 11501,

Nassau County District Court Judge 1987-1994, 99 Main Street, Hempstead, New
York 11550,

Law Clerk to Justice Leo H. McGinity, Administrative Judge, NYS Supreme Court,
1985-1987, 100 Supreme Court Drive, Mineola, New York 11501.

Supreme Court Law Department 1980-1985, 100 Supreme Court drive, Mineola,
New York 11501;

Union Free School District #31 - Island Park, New York, Teacher, 1966-1971

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None

Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special
recognition for outstanding service or achievement.

Judge of the Year, Long Beach Lawyer’s Association, 1996;

Woman of the Year, Merrick Chamber of Commerce, 1993;

Judge of the Year, Court Officers Benevolent Association of Nassau County, 1992;

Humanitarian Award, Education Assistance Corporation, 1992;

Pathfinder Award, Town of Hempstead, 1992;

Pro Bono Recognition Award, Nassau County Bar Association, 1990,

Achiever's Award, American Jewish Congress, Long Island Region, 1990;

Achiever’s Award, L.I. Center for Business and Professional Women, 1950;

Outstanding Committee Chairperson of the Year Award, Nassau County Bar Association,
1989;

Mesivta Torah Award, 1986

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.
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Bar Association Memberships:

New York State Bar Association; Lecturer: Ethics, Appellate Practice, Federal and

State Civil Motion Practice;

Nassau County Bar Association; Director, 1988-1991; Director Nassau County Bar

Association “We Care”, 1994-Present;

Former Committees: Judicial Section Chair, 1996-1998; Vice Chair, 1993-1996;
Public Education, Criminal Law and Procedure, Publications, Courts,
Medical-Legal Membership, Tax Certiorari, Condemnation, Matrimonial,
Mock Trial Tournament Judge, 1998-2000; Academy of Law Moot Court
Competition Judge, 1984, 1987, 1996, “Lawyer in Classroom” Project,
1982-1983;

Nassau County Women’s Bar Association: President, 1988-1989,

Nassau County Columbian Lawyers;

Women’s Bar Association of State of New York: Delegate, Nassau County, 1990;

Judiciary Committee, 1985-1986, Special Matrimonial Committee, 1985-1986;

Discovery Oversight Committee for the Eastern District of New York 1983-1986;

Committee on Civil Litigation for the Eastern District of New York 1989-1990;

Task Force on Reducing Litigation Cost and Delay for the 10® Judicial District Co-Chair
1996-1998;

Advisory Committee on Judicial Ethics for New York State, 1996-Present;

Task Force on Family Violence for New York State, 1996-Present;

New York State Gender Fairness Committee, 1999-Present

Gender Bias Committee for the 10™ Judicial District, 1994-Present; Chair, 1995-1996;

New York State Women’s Judges Association, President-Elect; Vice President, 1998-
2001;

Benjamin N. Cardozo School of Law, Board of Directors;

Hofstra University Law School, 1998-Present, Adjunct Professor;

Nassau County Domestic Violence Seminar Chair, 2002, 2001, 1995; Tenth Judicial

District Domestic Violence Seminar Chair, ;997, 1998; Nassau County Judicial

Advisory Council, 1993-2000;

Franklin D. Roosevelt Inns of Court Master, 1989;

Nassau County Landlord-Tenant Pro Bono Project, Founder 1987;

Nassau County Executive’s Blue Ribbon Panel on Domestic Violence, 1989;

Town and Village Justice Continuing Judicial Education Lecturer, 1987,

Trial Defense Bar of Nassau County Lecturer, 1987

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.
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Admitted to Practice:

New York State, January 1980;

U.S. Tax Court, March 1981,

U.S. District Court, Eastern and Southern Districts of New York, May 1983;
U'S. Supreme Court, May 1988;

U.S. Court of Military Appeals, May 1988

Memberships: List all memberships and offices currently and formerly held in
professional, business, fratemal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Kiwanis, Merrick Chapter;

American Cancer Society and Cancer Care: Life Member and Former Board Member
Long Beach Chapters;

Long Beach Memorial Hospital Auxiliary Life Member;

Hadassah Life Member;

National Council of Jewish Women, Life Member;

Congregation Ohav Shalom, Merrick, N.Y., UJA Chairperson, 1986,

Cardozo School of Law of Yeshiva University, Founding Director of the Alumni

Association; Dean’s Counsel;

Long Island Center for Business and Professional Women

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Co-Author, Handling a Criminal Case in New York: Practice Guide, West Group, 1994-

Present (updated annually), Detailed and Extensive Reference Text of Criminal
Procedure in New York State;
Author of numerous published articles, Nassau Lawyer, 1984-1989:
“PERSONAL INJURY THRESHOLD ISSUE REQUIRES VERY
CAREFUL CONSIDERATION™;
“TENANT CAN BE PROTECTED IN DEFAULT SUITS”;
“COURT ENJOINS USE OF CUSTOMER'’S LIST AND FILES”;
“ASARCH, ZALAYET, STARK, BRINT RECEIVE AWARDS
FROM ASSOCIATION”
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“COMMITTEE INTRODUCES NEW FEE DISPUTE PROCEDURES”
“ EDITORIAL - April 1989"
“PIERCE IS TO BE HONORED AT ANNUAL DINNER-DANCE”
* JUDGE UPHOLDS DENIAL OF A ZONING VARIANCE”
“AFFATATO PROMISES CONTINUED GROWTH FOR NCBA”
“PROPERTY ACQUIRED AFTER THE BREAKDOWN OF MARRIAGE
NOT SUBJECT TO DISTRIBUTION”
“OUTCOME OF ‘ONE PERCENT TRIAL’ WILL BE DEBATED FOR A
LONG TIME”
“NEW IRS AMENDMENT AFFECTS PROPERTY TRANSFER”
“PLAINTIFF IS ENTITLED TO RESCIND ITS BID ON CONTRACT”
“BUSINESS RECORD RULED INADMISSIBLE BY COURT”
“LICENSE IS RULED PART OF VALUE OF A BUSINESS”
“ROSLYN HIGH TEAM EMERGES TRIUMPHANT IN THE MOCK
TRIALS”
“JUDGE DIAMOND INITIATING CHANGES ™ FAMILY COURT”
“AN INTERVENTION PROGRAM IN KINDERGARTEN CANNOT BE
CONSIDERED SPECIAL TENURE AREA”
“COURT RULES ON PROPER DATE OF PROPERTY VALUATION”
“DEFENDANT’S AGE NOT PROPER AS BASIS FOR TRIAL
PREFERENCE”
“DUNNE OUTLINES GOALS OF JUDICIARY COMMITTEE”
“COURTS RULE ON IRREPARABLE INJURY IN PRELIMINARY
INJUNCTIONS”
“RAGGI WELCOMES NEW CHALLENGES AS JUDGE IN FEDERAL
DISTRICT COURT”

Nassau Lawver: Editor, 1987-1989; Associate Editor, 1984-1987

Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

Have never testified before Congress.

Health: Describe the present state of your health and provide the date of your last
physical examination.

Excellent - Date of last physical exam: June 2002.
Citations: If you are or have been a judge, provide:

(a)  ashort summary and citations for the ten (10) most significant opinions you have
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written;

People v Diggs, 140 Misc 2d 794, 531 NYS2d 723, aff’'d 144 AD2d 382, 534 NYS2d 870
At a preliminary hearing to establish whether there is a reasonable basis to believe
defendant committed a felony and sufficient evidence to hold defendant for the grand jury,
defense counsel moved for disclosure of the complainant’s prior statements to law
enforcement for cross-examination. I held that CPL 240.44 requires the prosecution to
provide Rosario material (prior statements of testifying witnesses) at a felony hearing,
construing it to be a pretrial hearing.

People v Merriweather, 139 Misc 2d 1039, 529 NYS2d 426

The defendant held himself out as an architect, although unlicenced. I held that because
the offense was “malum prohibitum,” the unauthorized practice of architecture is a
“strict liability” offense with no scienter requirement.

Lader v Finnerty, 172 Misc 2d 299, 658 NYS2d 191

Plaintiff, a disbarred attorney who was allegedly paid thousands of dollars for

soliciting clients for a law firm sought a writ of prohibition to prevent the

Grievance Committee from investigating his post-disbarment activities.

I held that disbarred attorneys are subject to continuing jurisdiction of Grievance
Committees to investigate and institute contempt proceedings for violations of orders of
disbarment.

Tillman v Distribution Systems of America, n.o.r. (see attached) aff’d 224 AD2d 79, 648
NYS2d 630

Plaintiff homeowners repeatedly requested that news/advertising circulars deposited on
front lawn not be delivered to their house. Iheld thatplaintiffs are entitled to permanently
enjoin deliveries of newspapers/advertisements on their property and there is no violation
of defendant newspaper publishers constitutional rights of free speech by prohibiting
unwanted delivery on private property.

Silver v Levittown, 180 Misc 2d 1015, 692 NYS2d 886

Although casual contact will not sustain a cause of action for negligent transmission, a
wrestling competition is not casual contact. I held that the complaint stated a cause of
action for negligent transmission of herpes simplex if defendant, aware of his condition
wrestled with plaintiff and failed to disclose the condition.

Audiovox v Benyamini, 265 AD2d 135, 707 NYS2d 137

Pursuant to Court Rules, twenty (20) days having passed since a note of issue has been
filed indicating the completion of discovery, defendant must demonstrate unusual or
unanticipated circumstances and substantial prejudice in order to secure additional
discovery.

Lopez v Imperial Delivery Service, 282 AD2d 190, 725 NYS2d 57
Section 3404 of the Civil Practice Law and Rules which provides a procedure for



75

“marking off” trial calendar cases should not be applied to cases which have not been
placed on the trial calendar by filing a note of issue. ( See also Bassetti v Nour, 287 AD2d
126, Standard for reinstatement of a case to the trial calendar).

People v Forbes, 283 AD2d 92, 728 NYS2d 64

Police Officers, pursuant to a lawful traffic stop, may constitutionally require the driver
and all passengers to remain inside the vehicle until the traffic stop is concluded in order to
minimize potential harm to officers and car occupants.

Zecca v Riccardelli, 293 AD2d 31, 742 NYS2d 76 (May 8, 2002)

In New York, personal injury negligence cases are generally bifurcated for trial
requiring a determination of liability prior to a trial on damages. Although “serious
injury” is an element of a personal injury automobile cause of action, I held that it must
be separately established by a plaintiff and that the granting of summary judgment on
the issue of liability does not necessarily establish “serious injury.”

People v Lamont, n.o.r. (see aftached)
Defendant’s speedy trial rights were not violated by the People’s failure to demonstrate

due diligence to secure the presence of a defendant who has used twenty seven (27)
aliases and secured three (3) State identification numbers.

(b)  ashort summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

Rita Boscolo, et ano v County of Nassau, et al, n.o.r. (see attached) rev’d 229 AD2d 457
(1996)

1 found that the plaintiff, who had tripped and fallen on a Village street, had raised a
triable issue of fact as to whether the Village had created the alleged defect which caused
plaintiff to fall. The Appellate Division found no issue of fact regarding the creation of the
defect by the Village and, therefore, plaintiffs’ failure to serve a Notice of Claim mandated
the granting of summary judgment to the defendant Village.

Joseph Cacaccio v Melanie J. Martin, et al, n.o.r. (see attached) rev’d 235 AD2d 384
(1997)

I denied defendant’s motion for summary judgment, finding plaintiff had raised a triable
issue of fact as to whether he had sustained a “serious injury”, a necessary predicate to suit
under New York State Insurance Law. The Appellate Division reversed, finding that the
affidavit of plaintiff’s chiropractor was insufficient to demonstrate a causal nexus between
the accident and plaintiff’s injury.

Ralph Borelli v 1051 Realty Corp. et ang, n.o.r. (see attached) rev’d 242 AD2d 517
(1997)

The Appellate Division reversed my denial of summary judgment and dismissed the
complaint, holding that the plaintiff failed to raise issues of fact whether the corporation he




76

sued had hired employees of the bar where plaintiff was allegedly assaulted or whether his
assailant was an employee of the bar.

Stanley Q. Casey v Chemical Bank, et al, n.o.r. (see attached) 245 AD2d 258 (1997)
I held the defendant Bank liable for costs and sanctions for “freezing” plaintiff’s bank

accounts, because my prior order had only restrained the plaintiff, a defendantina
matrimonial action from utilizing the funds improvidently. The Appellate Division held
that the Bank’s conduct did not support the imposition of sanctions.

Damian B. Bous, et ano v Kathleen A. Fahey, et ano, n.o.r. (see attached) 250 AD2d 638
(1998)

The Appellate Division found that plaintiff's conduct was the sole proximate cause of the
accident and dismissed the complaint.

Meadow Farms Realty Corp. Ltd. v Peter A Dekich, Jr. et al, n.or. (see attached) 251
AD2d 634 (1998)

1 held the complaint was untimely. The Appellate Division held that, because the County
had denied plaintiff due process and, since his challenge was to the constitutionality of the
notice provision, the Statute of Limitations did not bar the action.

Hentschel v Robert Campbell Carpet Services, n.o.r. (see attached) 256 AD2d 500 (1998)
I granted summary judgment to the defendant whose vehicle was struck by plaintiff's
vehicle when plaintiff crossed into defendant’s oncoming lane of traffic. The Appellate
Division held that the motion was premature and reversed with leave to renew following
disclosure.

Tig Insurance Co. v Peter Pellegrini, n.o.r. (see attached) 258 AD2d 658 (1999)

The Appellate Division ordered the parties to arbitration, reversing a stay I had granted,
because the basis for the stay, that respondent Pellegrini failed to obtain consent from his
insurer prior to settlement of the case, had been raised for the first time in the insurer’s
reply papers.

Hausman Realty Co., Inc. v Irene Klaver, et ano, n.o.r. (see attached) 262 AD2d 613
(1999)

1 denied a motion to dismiss the complaint for failure to state a cause of action. The
Appellate Division dismissed holding that the handwritten “binder” of plaintiff's decedent
was unenforceable.

Nationwide Insurance Co. v Erika Sellman, n.o.r. (see attached) 266 AD2d 551 (1999)
The Appellate Division held that arbitration should be stayed pending a hearing to
determine whether the offending vehicle was insured.

Joseph Silver v Levittown UFSD. et ano, n.o.r. (see attached) 270 AD2d 331 (2000)
1 denied plaintif©'s contention that he was entitled to an infancy toll, relying on the
subsequently overruled opinion of the Appellate Division.
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Associated Aviation Underwriters v Island Helicopter, n.o.r. (see attached) 229 AD2d 409
(1996)

1 denied renewal on a motion and signed a judgment for a retired Justice. The Appellate
Division reversed the finding of the retired Justice that plaintiff had failed to rebut the
presumption that it intended to abandon the case.

Maria Ege v Town of Oyster Bay, et al, n.o.r. {see attached) 241 AD2d 507 (1997)

The Appellate Division agreed with my decision that there was no actual notice of the
defective condition, but found an issue of fact whether the County had constructive notice
of the rotted tree limb which fell on plaintiff’s vehicle.

John C. DiCocco v Alton L. Lawson, et al, n.o.r. (see attached) 254 AD2d 244 (1998)

1 conducted an inquest based upon another judge’s denial of defendant’s motion to vacate
its default. The Appellate Division held that the decision of the prior judge which
permitted entry of the default judgment was incorrect and, therefore, also vacated the
judgment followirg inquest.

Marilyn Schrager v Jack Klein, n.o.r, (see attached) 267 AD2d 296 (1999)

The Appellate Division held that the plaintiff had failed to demonstrate entitlement to a
preliminary injunction.

Cary Schwartz, et ano v Mark Nathanson, et al, n.o.r. (see attached) 261 AD2d 527
(1999)

The Appellate Division held that plaintiffs’ motion to vacate their default should have been
granted.

Paulette Bilella v Patricia Singh, n.o.r. (see attached); rev’d n.o.r. (1991) (see attached)
The Appellate Term panel held that the small claims plaintiff was entitled to a second
vacatur of her default.

People v Schmitt, n.o.r. (unavailable); rev’d n.o.r. (1992) (see attached)
The Appellate Term panel held that defendant’s conviction of speeding, upon a bench *rial,
was based upon legally insufficient evidence.

Gabriele Hammerstein-Rosenhain v Robert L, Marcus, n.o.r. (unavailable); rev’d n.or.
(see attached)
The Appellate Term panel ordered a new trial of this small claims matter.

People v Walcott, n.o.r. (see attached); rev’d n.o.r. (see attached)
The Appellate Term panel held that the initial arrest of defendant upon an outstanding
warrant was a pretext to search defendant for drugs.

(¢)  ashort summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.
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People v Forbes, 283 AD2d 92
Police Officers, pursuant to a lawful traffic stop, constitutionally require the driver and all

passengers to remain in the vehicle.

Tillman v Distribution Systems of America, n.o.r. (see attached) aff’'d 224 AD2d 79, 648
NYS2d 630
Homeowner is entitled to enjoin newspaper/advertisement deliveries on their property.

People v Lamont, n.o.r. ( see attached)
Defendant who has used twenty-seven (27) aliases and secured three (3) state identifi-

cation numbers, cannot claim a violation of speedy trial rights, based upon People’s
failure to locate him.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

Public Office, Political Activities and Affiliations:

(a)  List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were not
confirmed by a state or federal legislative body.

In 1980 I was an unsuccessful candidate for the New York State Assembly.

(b)  Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

NA
Legal Career: Please answer each part separately.

(a)  Describe chronologically your law practice and legal experience after graduation
from law school including:

Supreme Court Law Department 1980-1985 (Clerk Pool)

Nassau County District Court Judge 1987 - 1994, $9 Main Street,
Hempstead, New York 11550

New York State Supreme Court Justice 1994 - 1999, 100 Supreme
Court Drive, Mineola, New York, 11501

Justice of the New York State Appellate Division, Second
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Department 1999-Present. 45 Monroe Place, Brooklyn, New York
11201.

whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

Law Clerk to Justice Leo H. McGinity Administrative Judge, New York
State Supreme Court, 100 Supreme Court Drive, Mineola, New York
11501. 1985-1987

whether you practiced alone, and if so, the addresses and dates;
N/A

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Supreme Court Law Department 1980-1985 (Clerk Pool)

Nassau County District Court Judge 1987 - 1994, 99 Main Street,
Hempstead, New York 11550

New York State Supreme Court Justice 1994 - 1999, 100 Supreme
Court Drive, Mineola, New York, 11501

Justice of the New York State Appellate Division, Second
Department 1999-Present. 45 Monroe Place, Brooklyn, New York
11201.

Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

Since admission to the bar in January of 1980, my career has been in
the public sector.

Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

N/A

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

N/A

Indicate the percentage of these appearances in
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(A) federal courts;
(B)  state courts of record;
(C) other courts.

N/A
(3)  Indicate the percentage of these appearances in:

(A)  civil proceedings;
(B)  criminal proceedings.

N/A

(4)  State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

N/A
(5)  Indicate the percentage of these trials that were decided by a jury.
N/A

(d)  Describe your practice, if any, before the United States Supreme Court, Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

N/A

(¢)  Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

Although the rules of judicial conduct prohibit the rendering of legal services

by judges, I have participated extensively in charitable and community activities.
In addition, in 1987 I founded the Nassau County District Court Landlord-Tenant
pro bono project, which provides attorneys for indigent tenants.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:
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(a) the citations, if the cases were reported, and the docket number and date if
unreported;

N/A

(b)  adetailed summary of the substance of each case outlining briefly the factual and
legal issues involved,

N/A
(c) the party or parties whom you represented; and
N/A

(d)  describe in detail the nature of your participatinn in the litigation and the fin¢*
disposition of the case.

NA

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

NONE

Party to Civil or Administrative Proceedings: State whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad Jitem, stakeholder, or material witness.

NONE

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

1 am not aware of any potential conflict of interest. Should conflicts arise I will abide by
the guidelines of Judicial Ethics.
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Outside Commitments During Court Service: Do you have any plans, commitments,

or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

NO, but with permission of the Chief Judge of the Second Circuit, I may wish to
continue teaching at Hofstra University and updating the text of “Handling a
Criminal Case In New York” for West Publishing.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

Please see attached Financial Disclosure Report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for. See attached Net Worth Statement.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

YES
(a)  H'so, did it recommend your nomination?
YES

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

I wrote to Governor Pataki’s screening committee, requesting an application.

1 was interviewed by Governor Pataki’s Committee on Federal Judicial
Appointments on February 28, 2002 and by White House Counsel’s Office on May
2, 2002. I filled out forms, was interviewed by the Federal Bureau of Investigation
and nominated.

(¢)  Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that could
reasonably be interpreted as asking or seeking a commitment as to how you would
rule on such case, issue, or question? If so, please explain fully.

NO
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all
assets (including bank accounts, real estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks (see Schedule A) H67106 B4 Notes payable to banks-secured Q
U.S. Government secnr;ﬁcs-add schedule Notes payabie to banks-unsecured 0
Listed sex dd schedule (see Schedule P 682201 4 Notes payable to relatives 0
B)
Unlisted securities-add schedule (see 1000 Notes payable to others [
Schedule C)
Accounts and notes receivable: 13i50§,00] Accounts and bills due Current 0
Due from relatives and friends Unpaid income tax 0
Due from others 0 Other unpaid income and interest 0
Doubtful o} Real estate mortgages payable-add schedule 353B6800
(see Schedule F)
Real estate owned-add schedule (see 2R65300000 Chattel mortgages and other liens payable 0
Schedule D)
Real estate mortgages receivable 0 Other debts-itemize: 0
Autos and other personal property 5400p.04
Cash value-life insurance 0
Other assets itemize: (see Schedule E) 7400004
Total liabilities 538680
Net Worth 347402%53
Total Assets 38278885 ¢ Total liabilities and net worth 382788452
CONTINGENT LIABILITIES GENERAL INFORMATION
As endi ker or g 0 Are any assets piedged? (Add scheduie) lNO
On leases or contracts 0 Are you defendant in any suits or legal NO
actions?
Legal Claims 0 Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
&gwﬂdﬂ‘ Letter of 109,000

Credit Approx.
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Senator SESSIONS. Mr. Holwell?

STATEMENT OF RICHARD J. HOLWELL, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK

Mr. HOLWELL. Thank you, Senators. I too have no prepared re-
marks, but I would like to introduce my beautiful wife of 32 years,
Nancy; my two wonderful daughters, Ana and Eve; my sister-in-
law Barbara; and my good friend, Hon. Paul Friedman, a District
Court Judge here in the District of Columbia.

Senator SESSIONS. Very good. If you would stand. We are de-
lighted to have you with us.

[The biographical information of Mr. Holwell follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE
THE COMMITTEE ON THE JUDICIARY, UNITED STATES SENATE
1. Name: Full name (include any former names used).
Response:
Richard James Holwell .
2. Position: State the position for which you have been nominated.
Response:

United States District Court Judge
Southerr: District of New York

3. Address: List current office address and telephone number. If state of residence differs from
your place of employment, please list the state where you currently reside.

Response:

White & Case LLP

1155 Avenue of the Americas
New York, NY 10036

(212) 819-8816

4. Birthplace: State date and place of birth.

Response:

July 2, 1946
New York, NY
bt . .
5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please, also indicate the number
of dependent children.

Response:

Married

Nancy Butera Holwell
Architect
Self-employed

630 9th Avenue

New York, NY 10036
(212) 307-0688

One dependent child
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6. Education: List in reverse chronological order, listing most recent first, each college, law
school and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

Response:

1. Cambridge University
Institute of Criminology
September 1970 to June 1971
Dip. Crim. (1971)

2. Columbia University
School of Law
September 1967 to June 1970
J.D. cum laude, (1970)

3. Villanova University :
September 1963 to June 1967
B.A. (1907)

7. Emplovment Record: List in reverse chronological order, listing most recent first, all
" business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

Response:

1. White & Case LLP
1155 Avenue of the Americas
" New York, NY 10036
Associate (1971 t01979)
Partner (1979 to date)

o

United States Attorney’s Cffice

Southem District of New York

1% Andrews Plaza R
New York, NY 10038

Summer intern — Criminal Division

June 1969 to August 1969

3. Lizza Brothers Construction Co.
Mineola, NY (out of business)
Laborer .
June 1967 to August 1967
June 1968 to August 1968

-
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8. Military Service: Identify any service in the U.S. Military, including dates of service, brauch
of service, rank or rate, serial number and type of discharge received.

Response:

None

9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Response:

1. Villanova University: Piesident’s List, Dean’s List, Chairman of Honor
Code Committee, Sr. Class President, Who’s Who in America Colleges and Universities
(1967).

2. Columbia Law School: graduated cum laude (1970).

3. Cambridge Institute of Criminology: awarded Columbia —Cambridge
Fellowship in Criminology (1971). :

4. Professional: Pro Bono Award, NAACP Legal Defense and Educational
Fund, Inc., (1987). :

10. Bar Associations: List all bar associations or legal or judicial-related committees, selection
panels or conferences of which you aré or have been a member, and give the titles and
dates of any offices which you have held in such groups. -

Response: -,

1. American Bar Association
member since mid - 1970°s

2. N.Y.S. Bar Association
member since mid — 1970°s

3. The Law Society (London)
member since 2001

4. Departmental Disciplinary Committee
New York State Supreme Court
Appellate Division, First Department
Chairperson of Panel I
member since 1999

11. Bar and Court Admissions: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
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reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

Response:

1.~ New York State Supreme Court, First Department
(admitted 2/72)

2. U.S. District Court for the Southern District of New York
(admitted 10/31/74)

3. U.S. Court of Appeals for the Seventh Circuit
(admitted 9/5/80)

4. U.S. Court of Appeals for the Second Circuit
- (admitted 9/9/82) - : -

5. U.S. Court of Appeals for the Sixth Circuit
(admitted 11/4/83)

6. Supreme Court of the United States
(admitted 3/31/86) '

7. U.S. District Court for the Eastern District of New York
(admitted 4/15/96)

8. U.S. District Court for the Northern District of New York
{admitted 1/8/98)

9. U.S. District Court for the Western District of New York
(admitted1/16/02)

10.  Register of Foreign Lawyers (London)
(admitted 1/16/02)

12. Memberships: List all memberships and offices currently and formerly held in -
professional, business, fraternal, scholarly, civic, charitable, or other organizafions since
graduation from college, other than those listed in response to Questions 10 or 11, Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion — either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Response:

1. New York Yacht Club
1986 to date (bylaws attached)

.-
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2. New York Athletic Club
2001 to date (bylaws attached)

3. Downtown Athletic Club
197910 1986

-4, Phi Delta Phi Legal Fraternity
1967 to 1970

To my knowledge, none of these organizations has discriminated durmg my membership
on the basis of race, sex or religion.

13. Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
material you have written or edited, including material published on the Internet. Please
supply four (4) copies of all published material to the Committee, unless the Committee
has advised you that a copy has been obtained from another source. Also, please supply
four (4) copies of all speeches delivered by you, 11 written or videotaped form over the
past ten years, including the date and place where they were delivered, and readily
available press reports about the speech. )

Response: !

None

14. Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the festimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

Response:
I have never testxﬁed before any 1eglslat1ve body

15. Health' Descnbe the presem state of your health and provide the date of your last physical
examination. B

Response:
The state of my health is excellent. My last physical was June 4, 2002.

16. Citations: If you are or have been a judge, provide:

(a) ashort summary and citations for the ten (10) most significant opinions you have
written;

5.
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(b) a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

(c) a short summary of citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such

opinions.

If any of the opinions or rulings Jisted were in state court or were not officially reported,
please provide copies of the opinions. ’

Response:
Not Applicable

17. Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or >ppointed. If appointed, please include the name of the individual
who appoirted you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

(b) Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Response:

(a) I have never held public office.

(b) I have never held a position in a political campaign.

e

18. Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experjence after graduation
from law school including: :

(1) whether you served as clerk to a judge, and if so, the name for the judge, the
court and dates of the period you were a clerk;

(2) whether you practiced alone, and if so, the addresses and dates;

(3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

-6
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() (1) Describe the general character of your law practice and indicate by date if and
when its character has changed over the years.

(2) Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

(¢) (1) Describe whether you appeared in court frequently, occasionally, or not at all.
If the frequency of your appearances in court varied, describe each such

variance, providing dates.
(2) Indicate the percentage of these appearances in:

(A) federal courts;
(B) state courts of record; L
(C) other courts.

(3) Indicate the percentage of fhese appéarauces in:

(A) civil proceedings;
(B) criminal proceedings.

(4) State the number of cases in courts of record you tried to verdict or judgment
rather than settled, including whether you were sole counsel, chief
counsel, or associate counsel.

(5) Indicate the percentage of these trials that were decided by a jury.

(d) Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

(e) Describe legal services that you have provided to disadvantaged persons or on a pro
bono basis, and list specific examples of such service-and the amount of time
devoted to each. :

Response: ; .
(a) Chronology. (1) Following graduation from lav? school I attended

Cambridge University and received a diploma in criminology in 1971. Tdid not serve as a
judicial clerk. (2) Inever practiced alone. (3) Ijoined the firm of White & Case as an associate
in New York in September 1971. I became a partner of the firm in 1979 and have remained at
the firm throughout my legal career.

(b)° Character of Practice: (1) Ihave maintained a broad litigation practice with a

number of sub-specialties that have evolved over the course of my career. During the 1970°s 1
concentrated on antitrust law, representing clients in criminal price-fixing investigations and
related civil class action litigation. During the 1980°s I concentrated on securities law and
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corporate law in connection with merger and acquisition matters. Typical representations would
include SEC investigations and shareholder or hostile tender offer litigation in federal and state
courts. During the 1990°s my emphasis shifted towards banking industry matters including
criminal and regulatory investigations, creditors’ rights and lender liability litigation. During this
period of time 1 also devoted substantial effort to the management of the firm becoming
Executive Partner of the firm’s global litigation practice and a member of the firm’s
Management Board.

(2) Typical clients include the State of New York, USX Corporation, Deutsche

Bank, Newmont Mining Corporation, Credit Lyonnais S.A., Clark Equipmerit Company,
MacMillan Blodel Paper Company, Holly Sugar Company, the Metropolitan Transportation
Authority and MGM-United Artists, Inc. While I consider my areas of specialization to include
securities, antitrust, insolvency, corporate fiduciary law and financial market matters, I have
acted as lead counsel in a broad array of litigation matters including Indian law claims,

- construction disputes, insurance law issues, admiraity claims, civil rights cases, Rico complaints,
“and toxic tort / product liability matters.

(¢) Court Appearances. (1) Over the course of my career my appearances in
court have been frequent. As I have become the firm’s senior litigation partner with
responsibility for large litigation teams (four or five partners and fifteen associates would be
typical) the frequency of my court appearances has diminished. This change bas occurred over
the past 3-5 years. (2) I estimate that 80% of my practice is in the federal courts and 20% in
state-courts including the Chancery Court of Delaware. (3) Practically all of these appearances
are in civil proceedings. While a significant portion of my practice is criminal, these are white
collar criminal matters that typically result in a negotiated resolution. (4) I have tried
approximately fifteen cases to a final judgment or, in the case of matters such as hostile tender
offers, to the issuance or denial of preliminary injunctions which effect a final resolution of the
litigation. Ihave been chief counsel in twelve of these cases. (5) [ have tried three of these cases
before a jury, acting as chief counsel in one and associate counsel in two.

- (d) Supreme Court Practice. I have identified two of my cases in which cert
petitions have been filed. In both cases my client was the respondent. The cases are: (i) Radol
v. Thomas, 556 F.Supp. 586 (S.D. Ohio, 1983); aff’d, 774 F.2d 1163 (6" Cix. 1985), cert denied,
Armstrong v. Thomas, 475 U.S. 1086 (1986); (i) Consolidated Gold Fields PLC, etal., v.
Minorco S.A., et al., 871 F.2d 252 (2d Cir., 1989); 713 F.Supp. 1457 (S.D.N.Y. 1989) (on
remand) cert denied, 492 U.S. 939 (1989). A brief in opposition was filed in Radol/Armstrong, a
copy of which is attached. No opposition brief was filed in Consolidated Gold Fields.

(e) Pro Bono. 1have been active in pro-bono matters throughout my career. Asa
young associate I was a volunteer at the Legal Aid Society handling individual cases such as
landlord-tenant disputes and custody matters. As a senior associate and junior partner I was lead
counsel in a 10 year class action litigation against the Long Island Railroad brought by a class of
black employees under Title VII. Until recently, I served as a member of the firni’s pro-bono
committes with responsibility for supervising the firm’s pro-bono activities. On average, |
devote approximately 250 hours/year to pro bono matters. ]
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19. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual names,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

(b) adetailed summary of the substance of each case outlining briefly the factual and
legal issues involved:

(c) the party or parties whom you represented; and

(d) describe in detail the nature of your parﬁéipaﬁon in the litigation and the final
disposition of the case.

Response:

In reverse chronological order:

1. The Oneida Indian Nation of New York, et al. v, The State of New York
et al., 74-CV-187, United States District Court, Northern District of
New York (Kahn, Lawrence E.)

Reported Decisions: 194 F.Supp.2d 104 (N.D.N.Y. 2002); 201 F.R.D. 64
(N.DN.Y.,, 2001), 860 F.2d 1145 (2d Cir., 1988); 649 F.Supp. 420

(N.D.N.Y. 1986)

Party Represented: Counsel for the NYS Thruway Authority and of
counsel to the State of New York.

Co-Counsel:

G. Robert Witmer, Jr.

Nixon Peabody LLP

Clinton Square

P.0. Box 31051

Rochester, NY 14603

(716) 263-1609

Counsel for Defendants County of Madison and County
of Oneida

David B. Roberts

Assistant Attorney General
State of New York

New York Department of Law
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The Capital

Albany, New York 12224
(518) 473-3299

Counsel for New York State

John O’Mara

Davidson & O'Mara

243 Lake Street

Elmira, NY 14901

(607) 733-4635

Special Counsel for the Governor

Opposing Counsel:

William R. Taylor

Zuckerman, Spaeder, Goldstein, Taylor & Kessler LLP
1201 Connecticut Avenue

‘Washington, D.C. 20036

(202) 778-1800

Counsel for the Oneida Indian Nation of New York

Arlinda Locklear, Esq.

P.O. Box 243

Knoxviile, MD 21758

(301) 473-5160

Counsel for the Oneida Tribe of Indxans of Wisconsin

Carey R. Ramos )
Paul Weiss Ritkin Wharton & Gavin
1285 Avenue of the Americas

New York, NY 10002

(212) 373-3240

Counsel for the Oneida of the Thames

Charles E. O’Connell, Jr.

Attorney, Department of Justice
Enviroriment and Natural Resource Division
P.O. Box 44378

Washington, D.C. 20026

-10-
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Nature of Case:

Plaintiff tribes assert claims covering 250,000 acres of land alleged
to have been guaranteed to the Oneida by the United States in the 1794
Treaty of Canandaigua and allegedly wrongfully acquired by the State of
New York in violation of the Indian Trade and Intercourse Act. Atissue
are 30 separate transactions beginning in 1795 pursuant to which the
Oneida sold land to the State. Defendants have asserted numerous factual
and legal defenses including (1)-consent of the United States to the
challenged transactions, (2) abandonment of the Oneidas, (3) ratification
under the Treaty of Buffalo Creek and (4) laches.

Role:

I was retained in 2000 to assist the State in the development of a
comprehensive strategy for the defense and, if possible, the settlement of
this long-standing dispute as well as similar claims being asserted or
threatened by other Indian tribes. I participate directly in this process and
supervise younger lawyers also working on the matter. Although the
matter was filed in 1974, related test cases have been up to the Supreme
Court on several occasions and discovery has just begun. Intensive
settlement negotiations are ongoing.

Robert T. Johnson v. George E. Pataki, et al., Civ. 1714-98,
New York State Supreme Court, Bronx County, Civ. 1714-98 (Silver,

Howard R.)

Reported Decisions: 91 N.Y.2d 214 (N.Y. Court of Appeals, 1997); 655
N.Y.S.2d 463 (First Department, 1997).

Party Represented: Gov. George Pataki
Co-Counsel: '

Edward D. Saslaw

Assistant Attorney General

State of New York

New York Department of Law

120 Broadway

New York, NY 10271

(212) 416-8000

Counsel to Co-Defendant

Dennis C. Vacco, Attomey General
of the State of New York

-11-
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Opposing Counsel:

Anthony J. Girese

Counsel to the District Attorney

The Office of the Bronx County
District Attorney

198 East 161" Street

Bronx, New York 10451

(718)590-2175

Counsel for Robert T. Johnson

District Attorney, Bronx County

Nature of Case:

The Bronx District Attorney initiated this proceeding to challenge
the Governor’s decision to remove the District Attorney from a homicide
case on the grounds, inter alia, that the District Attorney had adopted a
policy not to seek the death penalty in any case, which policy was contrary
to the public policy underlying the State’s new death penpalty statute. Fact
issues centered on whether the District Attorney had adopted such a policy
and on the grounds articulated by the Governor for the exercise of his
superseder authority. Legal issues included justiciability, separation of
powers, the constitutional and statutory basts for the Governor’s actions,
alleged infringement or First Amendment rights and alleged infringement
on the rights of the voters of Bronx County.

Role:

I acted as lead trial and appellate counsel for the Governor. The
Governor’s authority to supersede the District Attorney was upheld by the
Supreme Court, Bronx County, the Appellate Division, First Department
and, ultimately, by the Court of Appeals. )

Molloy, et al. v. Metropolitan Transportation Authority, et al., 96 Civ.
7786, United States District Court, Eastern District of New York (Wexler,
Leonard D.)

Reported Decisions: 94 F.2d 808 (2d Cir., 1996)

Party Represented: MTA and LIRR

-12-
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Opposing Counsel:

Dolores Fredrich

Farrell, Fritz, Caemmer, Cleary, Bernosky & Armentano
EAB Plaza .

West Tower, 14" Floor

Uniondale, NY 11562

(516) 227-0600

Counsel for Plaintiffs

Nature of the Case:

This was an action brought by Nassau and Suffolk Counties and
three organizations representing the visually impaired seeking to enjoin
the MTA from replacing ticket clerks at certain LIRR stations with
automatic vending machines. The central legal and factual issne was
whether the MTA’s program constituted an “alteration” to the stations that
violated the Americans with Disabilities Act.

Role:

I acted as lead trial and appellate counsel, The District Court
upheld plaintiffs claims and enjoined the station closings. On an
expedited appeal, the Court of Appeals for the Second Circuit lifted the
injunction finding that the statute covered only physical alterations to a
facility and that there was no irreparable harm as visually impaired
passengers could purchase tickets without surcharge onboard trains.

Credit Lyonnais Bank Nederland. et al v. Tracinda Coggdratiog, etal, 94
Civ. 2957, United States District Court, Central District of California

(Real, Manuel L.)

Reported Decisions: None; related decisions, 43 Cal. Rptr. 327 (Cal. App.
2 Dist., 1995) -

Party Represented: Credit Lyonnais S.A. and Credit Lyonnais Bank
Nederland

Co-Counsel:

John J. Quinn

Arnold & Porter

777 Figueroa Street

Los Angeles, CA 90017
(213) 243-4080
Co-Counsel for Plaintiffs

13-
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Opposing Counsel:

Patricia L. Glaser

James Schrier

Christensen, White, Miller, Fink, Jacobs & Shapiro
2121 Avenue of the Stars

Los Angeles, CA 90067

(310) 553-3000

Counsel for Defendants

Nature of the Case:

This was a fraudulent conveyance action brought against the
former owners of MGM-United Axtists, Kirk Kerkorian and Tracinda
Corp., arising out of the $1.3 billion sale of the movie studio to Pathe
Communications Corporation. Plaintiffs had financéd most of the
acquisition and alleged that both the seller and the buyer had engineered
inflated income projections and asset valuations to frandulently secure
financing.

Role: Tacted as plaintiff’s lead counsel. The matter was resolved by
setttement shortly before trial.

Credit Lyonnais Bank Nederland, et al. v. Pathe Communications Corp.,
Civ. No 12150, Court of Chancery of the State of Delaware, New Castle

County, (Allen, William T.)

Reported Decisions: 1991 WL 277613 (Del: Ch. 1991)
Party Represented: Credit Lyonnais Bank Nederland
Co-Counsel: E k

Samuel A. Nolen -

Richards Layton & Finger )
One Rooney Square -
Wilmington, DE 19899

(302) 651-7752

Co-Counse} for CLBN

Michael D. Goldman

Potter Anderson & Caroon

350 Delaware Trust Building
Wilmington, DE 19899

(302) 658-6771

Counsel for Plaintiff MGM-Pathe
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Howard Weitzman

Katten Muchin Zanier & Weitzman
2029 Century Park East

Suite 200

Los Angeles, CA 90067

(310) 788-4495

Counsel for Plaintiff MGM-Pathe

Opposing Counsel:

Richard Sutton

Lawrence Hamermesh

Kenneth Nachbar

Morris, Nichols, Arsht & Tunnel
1201 North Market Street
Wilmington, DE 19899

(302) 658-9200

Counsel for Defendants

Nature of the Case:

This was a significant creditors rights case in which the plaintiff
banks sought to remove the existing directors of MGM/UA and assume
control of the studio. Factual and legal issues focused on the fiduciary
duties of the directors and the lenders and whether various corporate
actions were in breach of the underlying financing documents.

Role:

T acted as lead trial and appellate counsel for plaintiff CLBN.
Following a four-week trial, the court affirmed the power of the banks to
seize control of the Board of Directors of the debtors based on breaches of
the financing arrangements by the defendants.: The Court also held for the
first time that when a company is not insolvent but is operating “in the
. vicinity of insolvency,” the fiduciary duties of the directors begin to shift
from shareholders to other corporate constituencies, including creditors
and employees. '

Consolidated Gtﬂd Fields PLC, et al. v. Minorco S;A.-, et g}_, 88 Civ. 7191,
United States district Court, Southern District of New York (Mukasey,

Michael B.)

Reported Decisions: 871 F.2d 252 (2ds Cir., 1989); 713 F.Supp. 1457
(S.D.N.Y. 1989) (on rémand); cert. denied, 492 U.S. 939 (1989).

Party Represented: Plaintiff Newmont Mining Corporation
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Co-Counsel:

Lewis A. Kaplan

Paul, Weiss, Rifkind, Wharton & Garrison

1285 Avenue of the Americas

New York, NY 10002

(Mr. Kaplan is presently a District Court Judge, SDNY)
(212) 373-3000

Counsel for Consolidated Gold Fields

Opposing Counsel:

Jeremy Epstein

Kenneth Kramer .
Shearman & Sterling

599 Lexington Avenue

New York, NY 10022

(212) 848-4000

Counsel for Minorco S.A.

Nature of Case:

Plaintiffs Consolidated Gold Fields and Newmont Mining sought
to enjoin defendants’ tender offer on the grounds that the proposed
acquisition would violate Section 7 of the Clayton Act as well as Sections
10(b) and 14(e) of the Securities Exchange Actof 1934.

Role:

‘ 1 acted as lead trial and appellate counsel to plaintiff Newmont
" Mining Corporation. . The District Court entered a preliminary injunction
finding (1) that plaintiffs as targets of a tender offer demonstrated.
“antitrust injury” sufficient to confer standing to sue under'the antitrust
laws; (2) that the proposed acquisition was likely to lessen competition in
violation of the antitrust laws; and (3) that the court lacked subject matter
jurisdiction over the securities law claims. On an expedited appeal, the
Court of Appeals affirmed the injunction under the antitrust laws and also
held that the District Court had jurisdiction to-apply U.S. securities laws to
a tender offer involving two foreign corporations and occurring-on foreign
soil where there were sufficient effects within the United States.

Columbia Marine Services, Inc. v. Reffet Limited, etal., " Civ. ,
United States District Coust, Southern District of New York (Sprizzo,
John E.) : ’

Reported Decisions: 861 F.2d 18 (2d Cir. 1988).
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Party Represented: Defendant UK. insurance companies.
Co-Counsel:

Jay Safer

William Primps

LeBoeuf, Lamb, Leiby & MacRae -
520 Madison Avenue

New York, New York 10022

(212) 715-8000

Counsel for Defendant Reffet Limited

Opposing Counsel:

Lawrence Milberg

Milberg Weiss, Bershad, Specthrie & Lerach
One Pennsylvania Plaza
.New York, New York 10001

(212) 868-1229

Plaintiffs’ Counsel

Nature of Case:

This was a class action brought on behalf of U.S. insureds against
183 U.K. insurance companies seeking to recover a refund of federal
excise taxes that had been paid by the IRS to the insurance companies
under the terms of a bilateral tax treaty between the U.S. and the UK
Plaintiffs claimed that the excise tax, though paid by the UK. insurers,
had been “passed on” to the U.S. insureds in the form of higher premiums.
Plaintiffs sought recovery based on (1) an implied right of action under the
Treaty, (2) a common law conversion claim and (3) under the RICO-
statute. Factual and legal issues included the terms and scope of the treaty
and the organized effort by the London insurance market to obtain the .
disputed refurids, '

Role:

I acted as lead trial and appellate counsel for the 183 companies
who comprised the London insurance market. The District Court
ultimately dismissed the sixth amended complaint finding that there was
no federal question jurisdiction as the treaty did not imply a private right
of action and, assuming, arguendo. that jurisdiction existed, the refund
_provisions of the treaty were intended to benefit the U.K. insurers, not the
U.S. insureds. The District Courts order was affirmed by the Second
Circuit.
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Frances Joy Capers, et al. v. The Long Island Rail Road, et al., 72 Civ.
3168, United States District Court for the Southern District of New York,
(Gagliardi, Lee P.)

Reported Decisions: 1983 WL 506 (S.D.N.Y. 1983); 1984 WL 973
(S.D.N.Y. 1984).

Co-Counsel:

" - Barry L. Goldstein
NAACP Legal Defense and Educational Fund
(Presently, Saperstein, Goldstein, Demchak & Baller)
300 Lakeside Drive
Suite 1000
Oakland, CA 94612
(510) 763-9800

Opposing Coﬁnsel:

Howard L. Ganz

Proskauer, Rose, Goetz & Mendelsohn
1585 Broadway

New York, NY 10036

(212) 969-2900

. Nature of Case:

This was an action brought on behalf of a class of black workers
against the LIRR and 23 unions alleging discrimination in hiring and
promotion in violation of Title VII. Factual and legal issues centered
around the origin and effect of class and craft seniority systems that were
alleged to have a discriminatory effect on minority employees. The case
had been filed on plaintiffs” behalf by the NAACP Legal Defense and
Educational Fund, which entity subsequentfy asked White & Case to take
a leading role in its prosecution.

- Role:

I acted as lead trial and appellate counsel to the plaintiff class.
After exhaustive discovery and several preliminary injunction hearings
(one of which was the subject of an unsuccessful appeal to the Second
Circuit), the matter was resolved on a negotiated basis through the entry of
a consent decree providing for injunctive relief and back pay awards.

Irving Radol, et al. v. W. Bruce Thomas, et al., No. C-1-82-13,United
States District Court for the Southern District of Ohio, (Rubin, Carl B.)
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Reported Decisions: 556 F.Supp. 586 (S.D. Ohio, 1983); affirmed, 774
F.2d 1163 (6™ Cir., 1985), cert. denied, Armstrong v. Thomas, 475 U.S.
1086 (1986). ‘

Party Represented: USX Cc}rporation

Co-Counsel:

John W. Beatty

Dinsmore & Shohl

2100 Fountain Square Plaza
Cincinnati, OH 45202

(513) 621-6747

.Counsel to USX Corporation

John Strauch

John Newman

Robert Weller

Jones, Day, Reavis & Pogue

1700 Huntington Building

Cleveland, OH 44115

(216) 696-3939

Counsel to Defendant Marathon Oil Company

Opposing Counsel:

Nature of Case:

Melvyn Weiss

Milberg, Weiss, Bershad, Spechtrie & Lerach
One Penn Plaza

New York, NY 10001

(212) 594-5300

Plaintiffs Counsel

%

This case arose out of the acquisition of Marathon Oil

Company by USX (then U.S. Steel) pursuant to a $6 billion tender offer in
late 1981 and early 1982. On behalf of a class of Marathon shareholders,
plaintiffs alleged that USX had committed securities fraud by not
disclosing in its tender offer materials certain internal valuations of
Marathon based on cash flow projections of Marathon’s oil and gas
reserves. Plaintiffs also alleged that USX’s “two-tier” tender offer (i.e. a
high cash price for the first-step tender offer and a lower priced debenture
in the second-step merger) was manipulative under the securities laws.
Factual and legal issues included the materiality of “soft information”
including forecasts, projections and asset appraisals based on discounted
cash-flow analysis and the impact of two-tier tender offers on
shareholders” decisions to accept or reject such an offer.
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Role:

1 acted as lead trial and appellate counsel for USX, its officers and
directors. Upon completion of expedited discovery and a full evidentiary
hearing, plaintiffs’ motion to préliminarily enjoin the merger was denied.
A subsequent four-week plenary trial resulted in a unanimous verdict in
favor of all defendants. On appeal, the Sixth Circuit affirmed the verdict
finding that “soft information” generally need not be disclosed to
shareholders and that USX’s two-tier tender offer was not manipulative,

{

Pullman Incorporated v. J. Ray McDermott & Co., Inc., United States
District Court for the Northern District of Ohio (McGarr, Frank J.)

Reported Decisions: 631 F.2d 736 (1980)
Party Represented: J. Ray McDermatt & Co.
Co-Counsel:

Reuben Hedlund

John McCambridge
Robert Dell

Hedlund, Hunter & Lynch
Sears Tower Suite 7820
Chicago, Illinois 60606
(312) 876-7700

Opposing Counsel:

Donald Kempf

Kirkland & Ellis

200 East Randolph Drive

Chicago, IL 60601

(Presently General Counsel of Morgan Stanley)
(212) 761-4000

Nature of Case:

This case arose out of a hostile tender offer by McDermott for
control of Pullman. Puliman sought to enjoin the acquisition on the
grounds that it would substantially lessen competition in the design and
construction of industrial flue gas desulfurization systems (“scrubbers™).
Factual and legal issues focused on interchangeability of end use of
different types of scrubbers, cross-clasticity of demand, industry
recognition of market, excess capacity and barriers to entry.
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Role:

I acted as lead trial and appeliate counsel for McDermott.
Following expedited discovery and a full evidentiary hearing, the District
Court denied plaintiff’s motion for a preliminary injunction finding that
plaintiff had not shown a likelihood of success on the merits of its antitrust
claim or irreparable injury. Plaintiff sought an injunction pending appeal
which was denied by both the District Court and the Seventh Circuit. On
an expedited appeal, the Court of Appeals thereafter affirmed the District
Court’s decision in all respects.

20. Criminal History: State whether you have ever been convicted of a crime, within ten years
of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offezse.

Response:
None

21. Party to Civil or Administrative Proceedings: State whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

Response:

I have not been involved personally in any civil or administrative proceedings.
As noted, I am a member of the law firm of White & Case LLP whichis
comprised of approximately 1,700 lawyers in 39 offices around the world. The
firm has been in business since 1901. From time to time it has been engaged
either as plaintiff or defendant in litigation in the normal course of business (e.g.
malpractice claims and fee disputes). I have had no direct participation in any of
the foregoing matters. ’

22. Potential Conflict of Interest: ‘Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.
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Response:

I will comply with the guidelines of the Code-of Judicial Conduct.” The only
potential conflict of interest I can foresee would relate to cases in which White &
Case is counsel to one of the parties. I will retain a financial interest in the firm
for six years (i.e. until the pay-out of my capital account is complete). During this
period I believe it would be appropriate to excuse myself from any matter in
which White & Case is acting as counsel for a party.

23. Qutside Commitments During Court Service: Do you have any plans, commitments, or
arrangements to pursue outside employment, with or without compensation, during your

service with the court? If so, explain.

Response:

1 do not plan to pursue outside employment while on the court,

24. Sources of Income: List sources of all income received during the calendar year preceding
the nomination, including all salaries, fees, dividends, interest, gifts, rents, royalties,
patents, honoraria, and other items exceeding $500. If you prefer to do so, copies of the
-financial disclosure report, required by the Ethics in Government Act of 1978, may be
substituted here.

Please see attached Financial Disclosure Report, Form AO—]O

25. Statement of Net Worth: Complete and attach the ﬁnancxal net worth statement in detaﬂ
Add schedules as called for. :

Please see attached net worth statement with schedules.

26. Selection Process: Is there a selection commission in your jurisdiction to recommend

-+ candidates for nominatior to the federal courts? -
(a) If 5o, did it recommend your nomination? e

(b) Describe your experience in the judicial selection process, induding the
circumstances leading to your nomination and the mtervwws in which you
participated.

{c) Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could
reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

22-
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Response:

(a) Governor Pataki’s judicial selection committee recommended my nomination to the
White House. (b) I had previously expressed my interest in being considered for a
federal judgeship to the Governor and his counsel. Thereafter, I contacted the committee
and requested a questionnaire. After completing the questionnaire, an interview was
conducted with the full committee on March 1, 2001. On March 4, I was advised that the
committee had recommended my nomination. On April 23 I was interviewed by the
Office of the Counsel to the President. I was subsequently advised that an FBI
background check would be performed. During the month of June I met or spoke with a
Special Agent of the FBI on several occasions. (¢) No one involved in the process of
selecting me as a judicial nominee discussed with me any specific case, legal issue or
question in a manner that could reasonably be interpreted as asking or seeking a
commitmentas to how I would rule on such case, issue, or question.
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Response to Question 25:

Net Worth Statement

Richard J. and Nancy B. Holwell

ASSETS

Cash on Hand
U.S. Government securities
- Listed sec. (Sch. 3)

Unlisted sec.

Accounts and notes ree.

Real estate owned (Sch. 6)

Real estate mortage rec.

Autos and other personal property

Cash value life insurance

Other (Sch. 10)
(a) White & Case Retirement Income Plan
(b) White & Case Capital Account

h

NAU AW~

bt AT OO
R

TOTAL ASSETS
CONTINGENT LIABILITIES

11.  Asendorser

12.  Onleases on contracts

13.  Legal claims .
14.  Provision for Federal Income
15.  Other special debt

LIABILITIES

-16.  Notes payable to banks-secured
17.  Notes payable to banks-unsecured
18.  Notes payable to relatives
19.  Notes payable to others
20.  Accounts and bills due
21.  Unpaid income tax
22.  Other unpaid inc/ome and interest
23.  Real estate mortgages payable (Sch. 23)
24.  Chattel mortgages and other liens payable
25.  Other debts

Total Liabilities
Net Worth
~ Total Liabilities and Net Worth

2.

$ 288,000
. -
2,709,500
-0-
-0-
3,000,000
-0-
150,000
-0-

500,000
1,741,000

$8,388,500

-0-
-0-
-0-
-0-
-0-

-0-

-0-

-0-

-0-
10,000

-0-

-0-
248,000

-0-

-0-

$ 258,000
$8,130,500
$8,388,500
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GENERAL INFORMATION
Are anly assets pledged?
Defendant in any legal actions?

Have you ever taken bankruptcy?

Schedule 3

Listed securities

Bell South
Lucent -
Fidelity Magellan Fund- C
Merrill Lynch Pacific Fund LLA
TCW Galileo Select Equity Fund
Turner Mid-Cap Growth Equity Fund
Axiom Int’] Investors LLC :
‘White & Case LEO Benefit Pension
" Fidelity SP-500
Fidelity Contrafund
Fidelity Lo Pr Stk
Fidelity Blue Ch. Growth
Fidelity VIP Contrafund
Fidelity VIP Growth Opps.
PIMCO Total Return
Fidelity Div. Growth
Strong Gov’t Securities
Royce Low-Priced Stock
" Davis NY Venture

TOTAL

No

No

$- 1,000
500
241,000
25,000
174,000
96,000
347,000
115,000
182,000
117,000
223,000
172,000
48,000

" 74,000
101,000
69,000
271,000
148,000
305.000

© $2,709,500
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Schedule 6
Real Estate Owned: ’
I Primary Residence $1,500,000.00°
2. Vacation Home : 1,500,000.00
TOTAL $3,600,000.00

* The Holwells co-own a brownstone building in New York City. The co-owners are Robert and
Florence Van Duyn. The legal owner of the building is Van Duyn Associates in which the
Holwells and the Van Duyns are equal partners. One unit in the building is not occupied by
either partner and is a rental unit. Income from the rental unit is shared on an equal basis
pursuant to.the partnership agreement. The market value of the entire building is estimated to be
$3,000,000.

5=
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Schedule 10

Other Assets:

(a)  The White & Case Retirement Income Plan (RIP) presently entitles me to a
monthly benefit payable at age 65 of approximately $5,000 per month. I have estimated the
present value of this benefit at $500,000. )

(b) My White & Case Capital Account is payable, subject to certain conditions, in six
annual instaliments beginning on the date I cease to be a partner of the Firm.

Schedule 23

Real Estate Mortgages Payable

1. Mortgage on Primary Residence -
Chase Manhattan Mortgage Corporation $248,000.00
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Senator SESSIONS. Judge McKnight?

STATEMENT OF H. BRENT MCKNIGHT, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF NORTH
CAROLINA

Judge McKNIGHT. Thank you very much. I have no formal open-
ing statement. I am honored to be here. I would like to thank Sen-
ators Edwards and Dole for their support, and Congressman
Myrick for coming and speaking today.

In addition, my wife, Beth, I would like to introduce, and my
sons, Brent, Matthew and Stephen. This is their first introduction
really to Washington, and they are learning a lot. I'm so proud and
happy to have them here.

In addition, my father-in-law and mother-in-law, Charles and
Sherry Herion are here, as well as some friends. Howie and Debbie
Donahoe and their sons Chris and C.J.; John and Carol Sittema;
and Larry and Barbara Gregory. I hope I've got them all, and if
we could—

Senator SESSIONS. Yes, if you would stand, we would appreciate
it. It is good to see the boys there. I got to meet them earlier. Very
good, thank you.

[The biographical information of Judge McKnight follows:]
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Questionnaire for Nominees Before the Committee on the Judiciary,
United States Senate

I. BIOGRAPHICAL INFO

. Full Name (include any former names used.)

Harold Brent McKnight (no other names)

Address: List current place of residence and office address (es).
Residence: Charlotte, North Carolina

Work: The Charles R. Jonas Federal Building
401 West Trade Street, Room 195
Charlotte, North Carolina 28202

Date and place of birth.

February 20, 1952, in Mooresville, North Carolina

Marital Status (include maiden name of wife, or hushand’s name). List
spouse’s occupation, employer’s name and business address (es).

Married to Beth Aleece Herion McKnight (maiden name “Herion™)
Homemaker

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

The National Judicial College
Reno, Nevada
March, 1989
Certificate of Completion
(two week program for new state court judges)

University of North Carolina School of Law
8/77 - 5/80
ID, 5/80



114

University of North Carolina, Department of Philosophy
8/78 —9/82
Coursework and written examinations for PhD in Philosophy completed
No degree received

Wycliffe Hall, Oxford University
10/76 - 8/77
Diploma in Theology, 7/77

Magdalen College, Oxford University
10/74 - 8/76
M.A,, 8/76

University of North Carolina at Chapel Hill
8/70 - 5/74
B.A., 5/74

6. Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations, non-
profit or otherwise, including firms, with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from college.

Administrative Office of the United States Courts
Washington, DC 20544
United States Magistrate Judge, Western District of North Carolina
5/93 to present

Wingate University
315 East Wilson
Wingate, North Carolina 28174
Adjunct Assistant Professor of Law
1994 to present

University of North Carolina at Charlotte
9201 University City Blvd.
Charlotte, North Carolina 28223
Visiting Lecturer in Constitutional Law and Federal Jurisdiction
Professional Affiliate Member of the Graduate Faculty
1992 to present
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Bioethics Resource Group
1112 Harding Place
Charlotte, North Carolina 28204
Member, Board of Directors
1991-1994

State of North Carolina, Administrative Office of the Courts
2 East Morgan Street
Raleigh, North Carolina 27602
District Court Judge, 26™ North Carolina Judicial District
1/89 —5/93

Mecklenburg Ministries
1510 East 7" Street
Charlotte, North Carolina 28204
Member, Board of Directors
1987-1990

State of North Carolina, Administrative Office of the Courts
100 East Six Forks Road, Anderson Plaza
Raleigh, North Carolina 27609
Assistant District Attorney
10/82 ~ 12/88

Sanford, Adams, McCullough and Beard
{currently d/b/a Parker, Poe, Adams and Bernstein)
150 Fayetteville Street Mall
Raleigh, North Carolina 27602
Summer Intern
6/79 — 8/79 and 6/78 — 7/78

Helms, Mullis and Johnston
(currently d/b/a Helms, Mullis and Wicker)
201 North Tryon Street
Charlotte, North Carolina 28202
Summer Intern
7/78 — 8/78

Office of the Governor
Capitol Building
Sacramento, California 95814
Temporary Summer Intern
July, 1975

North Carolina National Bank
(currently d/b/a Bank of America)
101 South Tryon Street
Charlotte, North Carolina 28202
Summer Research Assistant, International Division
5/74 - 8/74
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7. Military Service: Have you had any military service? If so, give particuolars, including
dates, branch of service, rank or rate, serial number and type of discharge received.

No
8. Honors and Awards: List any scholarships, fellowships, honorary degrees,
and honorary society memberships that you believe would be of interest to the
Committee.
The American Law Institute
Order of the Long Leaf Pine

Award from the Governor of North Carolina for distinguished service to the State of
North Carolina for work as a North Carolina State District Court Judge.

Oxford University, England

Rhodes Scholar

= Oglethorpe Exhibition — a grant awarded by the Magdalen College tutorial board on
the basis of scholarship.

=  Edward Pilsworth Award — a grant given to one student each year for the study of
Theology.

Umversziy of North Carolina at Chapel Hill

Morehead Scholar (full, four-year academic scholarship)

Crawford L. Taylor Fellowship, Philosophy Department

Phi Beta Kappa

Phi Eta Sigma, freshman honorary academic fraternity

Delta Sigma Rho — Tau Kappa Alpha - national honorary debate fraternity
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9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

The Judicial Conference of the United States
s Advisory Committee on Civil Rules (to the Committee on Rules of Practice and Procedure).
*  Appointed by Chief Justice Rhenquist, October, 2001.
s Chair, Subcommittee on Civil Forfeiture and Sealed Settlement Agreements,
2002 to present.

The American Law Institute
Fourth Circuit Judicial Conference - invitee

American Bar Association
» Judicial Division
s Litigation Section:
Pretrial Practice and Discovery Committee, 4/98-1/02.

North Carolina State Bar

=  Advisory Member of the Ethics Committee of the North Carolina State Bar Council,
1/01 to present.

= ABA Ethics 2000 Committee, 9/01 — 1/03.

North Carolina Bar Association
»  Professionalism Committee, 1997 to present.
Chair, 2002-2003
= Pro Se Task Force, 2002 to present.
*  Administration of Justice Task Force, 12/96-3/97.
= Futures Commission Advisory Task Force, 1995-1996 est.

Mecklenburg County Bar
= Honorary/Judicial Board Member to the Board of Directors,
Fiscal Year 1991/92 to present.
Continuing Legal Education Committee, 1995 to present.
Mecklenburg County Bar Leadership Institute, 2000.
Nominating Committee, 1994.
Public Information and Education Committee, 1991-1995.
Alternate Dispute Resolution Committee, 1993-1994.
Bar History Committee, 1991-1993.
North Carolina District Court Representative to Board of Directors, 1991-1993.
North Carolina District Court Representative to Civil Litigation Committee,1991-1993.

Federal Magistrate Judges’ Association

North Carolina District Court Judges’ Association
=  Education Committee, 1991-1993.
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As a North Carolina State District Court Judge

= Domestic Committee Chairman, 1991-1993.

= Alternative Dispute Resolution Subcommittee Chairman, 1992.

» (Criminal Courts Coordinating Council

American Judges Association

Association of Trial Lawyers of America

North Carolina Academy of Trial Lawyers

10.  QOther Memberships: List all organizations to which you belong that are active in

lobbying before public bodies. Please list all other organizations to which you belong.

American Inms of Court
Chief Justice William H. Bobbitt Chapter

Phi Beta Kappa

Association of American Rhodes Scholars

Christ Lutheran Church

General Alumni Association, The University of North Carolina at Chapel Hill
Phi Delta Phi international legal fraternity

Federalist Society for Law and Public Policy Studies

The Horace Williams Philosophy Group

American Kempo-Karate Association

To the best of my knowledge, no organizations to which I belong lobby public bodies.

11. Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the reason
for any lapse of membership. Give the same information for administrative bodies which
require special admission to practice.

North Carolina State Bar: August 2, 1981 to present
North Carolina State Courts: August 2, 1981 to present
United States District Court:
Western District of North Carolina: August 2, 1981 to present
Middle District of North Carolina: August 8, 1981 to present

United States Court of Appeals for the Armed Forces: February 25, 2003 to present
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12. Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of all
speeches by you involving constitutional law or legal policy. If there are press reports
about the speech, and they are readily available to you, please supply them.

Publications — please see attached copies

“Kerry K. Pierce, 1952-2000,” The American Oxonian, Winter, 2001.

“Assessing the Impact of Conflict of Interest on the Decisions of ERISA Fiduciaries,” Regent University Law
Review, Vol. 13, No. 1 (Fall 2000).

“Pleading Fraud Under the Private Securities Litigation Reform Act: A Heigh d Pleading Standard?” The
Practical Litigator, Vol. 11, No. 3 (May 2000).

“The Emerging Contours of Justice Thomas’ Textualism,” Regent University Law Review, Vol. 12, No. 2 (Spring
2000).

“Honesty in Discovery,” The North Carolina State Bar Journal, Summer, 1999,

Rules of Practice and Procedure of the United States District Court for the Western District of North Carolina,
revision effective January 1, 1999. Drafted the Alternative Dispute Resolution Rules (16.2 and 16.3) in
conjunction with the Mecklenburg County Bar Alternative Dispute Resolution Committee.

Criminal Courts and the Criminal Process — Brochure, 1995

“How Shall We Then Reasou? The Historical Setting of Equity,” 45 Mercer Law Review 919-998 (October 1994).
“What is Justice?,” The Charlotte Observer, Viewpoint section of the Editorial Page, December, 1992.

“Response of the Courts,” The Charlotte-Mecklenburg Domestic Violence Update Report, February, 1992.

Published by the Charlotte-Mecklenburg Domestic Violence Citizens Committee.

“Response of the Probation Office” and “Response of the District Attorney’s Office,” Domestic Violence,
A _Report of the Charlotie-Mecklenburg Domestic Violence Task Force, April 21, 1986.
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Speeches, Lectures, and Continuing Legal Educations — please see attached copies

Section 1983 Litigation, North Carolina Bar Foundation Continuing Legal Education, 3/27/03. Panelist.

Civil Litigation View from the Bench (Western District of North Carolina), Mecklenburg County Bar Continuing
Legal Education, 2/21/03. Speaker: “Federal View from the Bench.”

Hunton and Williams, Litigation Department, 1/29/03. Speaker: “Persuasive Brief Writing.”
Horace Williams Philosophy Group, 11/02. Speaker: “Reflections on Mercy ~ Biblical, Poetic and Philosophical.”
“Remarks at the swearing-in of new lawyers,” 9/17/02. Charlotte, North Carolina.

Duke University School of Law, Professor Robinson Everett’s Criminal Law class and Advanced Criminal Law
Seminar, 3/02, 9/01 and 2/03.

Electronic Discovery. Videotaped joint effort of the Federal Judicial Center, Federal Bar Association and the
Mecklenburg County Bar, 8/01.

Federal Discovery Rules: View from the Federal Bench, Mecklenburg County Bar Continuing Legal Education
2/27/0). Program Chairman, and panelist in two-person panel discussion.

Electronic Discovery: The Challenge and Opportunities of Electronic Evidence, Mecklenburg County Bar
Continuing Legal Education, 2/2/01. Moderator, Panelist.

Duke University School of Law Christian Legal Society, 1/01. Speaker: “The Art of the Jurist: Balancing Justice and
Mercy in a Court of Law.”

The New Federal Rules of Civil Procedure As Applied in the Western District of North Carolina, Mecklenburg
County Bar Continuing Legal Education, 12/00.

Dealing in a Professional Way with Unprofessional Adversaries, North Carolina Bar Foundation Continuing Legal
Education, 2/4/00. Program Planner and Panelist. “When is Spoliation Sanctionable, and When is it Not?”

Bridging the Gap 2000 — Litigation, Mecklenburg County Bar Continuing Legal Education Young Lawyers
Division, 9/00. Speaker: “Approach to Discovery Motions and Protective Orders.”

A Guide to Practicing Law for New Lawyers, Mecklenburg County Bar Continuing Legal Education Young
Lawyers Division, 11/11/99. Speaker: “Proposed Changes to the Federal Rules of Civil Procedure
Affecting Civil Discovery.”

Electronic Discovery: Discovering and Managing Electronic Evidence, Mecklenburg County Bar Continuing Legal
Education, 5/21/99. Speaker: “A View from the Bench.”

“On Detention Hearings,” speech to Western District criminal defense attorneys, 4/99.

Recent Amendments o the Western District Rules, Mecklenburg County Bar Continuing Lega! Education, 4/30/99.
Program Planner and Speaker: “Review of the New Rules.”

Employment Law Roundtable: A Day with the Experts, North Carolina Academy of Trial Lawyers Empioyment
Law Section, 4/99. Federal Judges Panel: “Title VII Litigation: A View from the Federal Bench.”

Insurance Law, Wake Forest University School of Law Continuing Legal Education, 3/12/99. Speaker:
“Professionalism Issues Involving Destruction of Evidence and Rule 30(b)(6) Obligations.”

The § d Annual Meeting on Busi Torts: Recent Developments in the Southeast Region, The American Bar
Association, Section of Litigation, Busi Torts Cc i South Region, 10/16/98. Speaker:
“Motions to Compel, Protective Orders, and Other Strange Creatures of the Federal Wild.”
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Robinson, Bradshaw & Hinson, P.A,, Litigation Department, 1/15/98. Speech: “What Persuades: Lessons from
Aristotle’s Rhetoric.”

Civil Discovery in Federal Court: Problems and Possibilities, Meckienburg County Bar Continuing Legal Education,
4/24/98. Panels: “Existing Court Procedures and Differences;” “Recurrent Discovery Problems.”

National Practice Institute, 2/98. Speech: “Objections at Trial, 1998, and How to Deal With the Difficult Lawyer.”

Federal View from the Bench, North Carolina Bar Foundation Continuing Legal Education, 9/97. Panelist:
“Pretrial Controversies and the Role of the Magistrate Judge.”

American Judicature Society Sidebar Programs for New Lawyers, 7/10/96, 7/24/97, 7/24/98. “Practice in the
Federal Courts.”

Federal Mediation Seminar, Buncombe County Bar and Meckienburg County Bar Continuing Legal Education
5/17/96. Panelist and Speaker: “What the Rules Say and How They Work.”

North Carolina Tort Law, Wake Forest University Schoot of Law Continuing Legal Education, 2/23/96. Speaker:
“Where to Try Your Case? Diversity Jurisdiction.”

Federal Alternate Dispute Resolution in the Western District of North Carolina, Mecklenburg County Bar
Continuing Legal Education, 5/25/95. Speaker: “What the Rules Say and How they Work.”

Practical Legal Ethics, Wake Forest University School of Law Continuing Legal Edueation, 1/13/95. Speaker on
Professionalism and Ethics — View from the Bench: “How Shail We Then Live? The Necessity for
Civility.”

‘West Point Military Academy, 9/95.
Guest Speaker to the Law Faculty: “Trends in the Federal Courts.”
Guest Lecturer, Col. Kerry Pierce’s classes on Political Philosophy: “On the debate between Socrates and
Thrasymachus concerning the reality of justice and the nature of law, as chronicled in Plato’s Republic.”

Federal View from the Bench: Civil and Criminal Practice in the Western District of North Carolina, Mecklenburg
County Bar Continuing Legal Education, 5/20/94. Panel Discussion.

Federal Rules Seminar, Mecklenburg County Bar Continuing Legal Education, 3/25/94. Speaker: Federal Rules of
Civil Procedure, as amended December, 1993,

Money Laundering and Asset Forfeiture, Mecklenburg County Bar Continuing Legal Education, 2/18/94. Speaker.

Basics of State and Federal Criminal Law Breakfast Series, Mecklenburg County Bar Continuing Legal Ed
1/26/94. Panel: Professionalism: The Relationship between Prosecutors, Defense Counsel and Judges.

Lenoir Rhyne College, Fall, 1994. Convocation Speaker: “The Historical Setting of Equity.”

Equitable Powers of the Federal Courts: A Discussion on the Proper Role of the Federal Courts in Supervising
Structural Injunctions, Carl W. Vinson Memorial Lecture Series/Mercer Law Review symposium, 1994,
Panelist and Speaker: “How Shall We Then Reason? The Historical Setting of Equity.”

William H. Bobbitt Chapter, American Inns of Court, 10/1/93. “Zealous Representation and the New Rule 26.”

Basics of State and Federal Criminal Law Breakfast Series, Mecklenburg County Bar Continuing Legal Ed
2/4/93. Speaker: “Current Ethical Controversies: Perils of Cash Payments: Waiver of Appellate and
Postconviction Rights.”

Chicago Theological Seminary, Fall, 1991, Speech: “Justice as an Ideal for Our Times.”

University of North Carofina at Charlotte Pre-Law Society, 1990. Speaker: “Equity Powers of Federal Courts.”
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13. Health: What is the present state of your health? List the date of your last physical
examination.

Excellent Health
Last examination: February 11, 2003

14. Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court.

May, 1993 to present: United States Magistrate Judge for the Western District of North
Carolina. Appointed by the District Court Judges in the District in 1993 and reappointed
In 2001.

January, 1989 — April, 1993: North Carolina District Court Judge for the 26" North Carolina
Judicial District (Mecklenburg County). Elected in November, 1988.
Re-elected without opposition in November, 1992.
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15. Citations: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have written;'

1. Virmani v. Novant Health Inc., 3:99CV15 (W.D.N.C. 2000).

This is an employment discrimination case in which the defendant hospital had
moved for a protective order barring the discovery of peer review materials and medical
records pursuant to North Carolina law and the Federal Rules of Evidence. After
analyzing the interplay between the Federal Rules, the purposes of Title V11, and the
peer review privilege, I determined that the privilege was not applicable. This decision
was upheld by the Fourth Circuit Court of Appeals in Virmani v. Novant Health
Incorporated, 259 F.3d 284 (4% Cir. August 1, 2001). See attached Order.

2. Rexam Industries Corp. v. Avery Dennison Corporation, 3:94CV271; Rexam
Industries Corp. v. Eastman Kodak Company and Avery Dennison Corporation,
3:95CV62 (W.D.N.C. 2001).

This was a patent case in which the patent holder was challenging the decision of
the Patent and Trademark Office Board of Patent Appeal in favor of the patent applicant
in an interference proceeding based on its constructive reduction to practice date. During
the pendency of the case, another interference proceeding was brought involving the
same invention but a different adversary, and the Board entered judgment in favor of the
adversary. The patent holder in this case moved for summary judgment on the grounds
that the patent applicant could not contest priority given that final judgment had been
entered against it in another proceeding. The motion was denied, and the issue was
certified for appeal to the Federal Circuit. The Federal Circuit affirmed the decision. See
Rexam Industries Corp. v. Eastman Kodak and Avery Dennison, 182 F.3d 1366, 51
U.S.P.Q. 2d 1457 (Fed. Cir. July 16, 1999). A bench trial was subsequently held to
determine whether or not the plaintiff/patent holder could establish conception of an

' Note that in addition to the above cases, the following cases of mine were
affirmed by the Fourth Circuit on appeal: Jones v. Duke Energy Corporation, 43
Fed. Appx. 599, 2002 WL 1821979 (4™ Cir. (N.C.) August 9, 2002)(unpublished);
Caldwell v. Duke Energy, 41 Fed. Appx., 2002 WL 1685381 4™ Cir. (N.C.), July 25,
2002)(unpublished); Chatman v. Time Warner, Inc. 31 Fed. Appx. 255, 2002 WL
463576 (4'h Cir. (N.C.), June 20, 2002)(unpublished); Brown v. Henderson, 6 Fed. Appx.
155,2001 WL 285147 (4" Cir. (N.C.), Mar. 23, 2001)(unpublished); Winkler v. Apfel,
149 F.3d 1172, 1998 WL 276262 (4™ Cir. (N.C.), May 29, 1998)(unpublished); London
v. Hamilton, 145 F.3d 1325, 1998 WL 196611 (4" Cir. (N.C.), Apr. 22, 1998)
(unpublished); Ballard v. Hickory Police Dept., 112 F.3d 508, 1997 WL 226355 4" Cir.
(N.C.), May 7, 1997)(unpublished); Meeker v. USAIr, Inc., 92 F.3d 1180, 1996 WL
442788 (4" Cir. (N.C.), August 7, 1996)(unpublished); McCarn v. Beach, 91 F.3d 131,
1996 WL 393168 (4™ Cir. (N.C.), July 15, 1996) (unpublished); Webb v. Charlotte City
Police Dept., 83 F.3d 417, 1996 WL 191972 (4 Cir. (N.C.), April 22, 1996)

(unpublished); Barnett v. Burlington Industries, Inc., 73 F.3d 356, 1996 WL 4342 4" Cir.

(N.C.) January 5, 1996)(unpublished). See attached opinions.

11
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invention and a reduction to practice and, if so, whether or not the plaintiff had
concealed or suppressed the invention. Based on the evidence presented, I concluded
that the plaintiff had not met its burden of proof on these issues and that even if it
could meet its burden, there would be a strong presumption that it concealed the
invention. The order was affirmed by the Federal Circuit Court of Appeals in an
unpublished opinion. Rexam Industries Corp. v. Eastman Kodak Company, 30 Fed.
Appx.983, 2002 WL 409898 (Fed. Cir. (May 10, 2002))(unpublished). See attached
Orders and Opinion.

. Radiator Specialty Company v. IQ Products Company, 3:97CV69 (W.D.N.C. 2002).

This is a patent infringement case in which the parties moved for summary
judgment on numerous issues including literal infringement. Resolution of this issue
required construction of the claims at issue and a hearing pursuant to Markman v.
Westview Instruments, Inc., 517 U.S. 370, 373 (1996). Based on my construction of
the claims at issue, I concluded that the accused infringer was entitled to summary
judgment on the infringement issue. See attached Order.

. United States v. Said Harb, et al., 3:00CR147 (W.D.N.C. 2002).

This case involved allegations that the defendants were involved ina
criminal conspiracy to provide material support and resources to a terrorist
organization. At issue before the court was the admissibility of audiotapes and
summaries of electronic surveillance conducted by the Canadian Security
Intelligence Service. It was agreed by all parties that the records at issue were
hearsay as defined by the rules of evidence. After conducting an evidentiary hearing
and considering all the possible exceptions to the hearsay rule, I held that the
summaries were admissible under the past recollection recorded exception. See
attached Memorandum and Recommendation.

. Cabot Corporation v. Solution Technology, Inc.; 122 F.Supp. 2d 599(2000).

This was a patent infringement case involving a patent for a
nonagglomerating alumina slurry used to connect transistors in silicon chips. The
issue before the court was whether or not the case was “exceptional” based on
wiltful infringement and litigation misconduct and, therefore, justified an award of
attorneys’ fees. Based on the evidence presented, I concluded that the exceptional
standard had not been met.
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In re; Alvdaar Software Securities Litigation, 3:99CV196 (W.D.N.C. 2000).
In re; Alydaar Software Securities Litigation, 3:99CV196 (W.D.N.C. 2001).

This was a class action securities fraud case in which the defendant filed a
motion to dismiss the complaint on the grounds that the Plaintiffs had not
sufficiently pled the allegations of fraud as required by Rule 9(b) of the Rules of
Civil Procedure as well as the Civil Justice Reform Act. After dismissing the initial
complaint without prejudice, the Plaintiffs were allowed leave to amend their
complaint in order to cure the deficiencies in their pleading. The Plaintiffs were
subsequently allowed to file a second amended complaint which was still
insufficient despite being given clear guidance as to the nature of the allegations that
would be sufficient. The defendants filed a second motion to dismiss which was
granted, and the second amended complaint was dismissed with prejudice. Both
Orders are attached.

Priscilla Johnson v. City of Charlotte, 229 F. Supp. 2d 488(2002).

This was an employment discrimination case in which the Plaintiff alleged
that she was discriminated against based on her race and gender when the Fire
Department failed to promote her to the position of Fire Captain even though her
name was at the top of the eligibility list. The defendant moved for summary
judgment on the grounds that Plaintiff could not establish a prima facie case of
discrimination. The motion was denied.

. George F. Leeper v. Duke Energy Corporation, 3:98CV17 (W.D.N.C. 2002).

This was an employment discrimination case in which the Plaintiff claimed that
he had been racially harassed based on a single incident. The Defendant moved for
summary judgment and the motion was granted on the grounds that it could not be held
vicariously liable for the incident since it had taken prompt and adequate measures to
stop the harassment. The decision was upheld by the Fourth Circuit Court of Appeals in
an unpublished opinion. Leeper v. Duke Energy, 54 Fed. Appx. 180, 2003 WL 103101
(4" Cir. (N.C.) January 13, 2003)(unpublished). See attached Order and Opinion.

. Royal Insurance Company v. Kentucky Fried Chicken Corp. and National Cash Register

Co., 3:00CV295 (W.D.N.C. 2001).

This action arose out of the alleged breach of an equipment maintenance
insurance policy issued by the Plaintiff to the Defendants. The Defendants made a motion
to dismiss based on lack of personal jurisdiction or, in the alternative, to stay the case
based on the fact that a paralle] action had been commenced in state court in Kentucky.
While it was determined that the court had personal jurisdiction over the Defendants, 1
found under the factors set forth in Colorado River Water Conservation District v. United
States, 424 U.S. 800 (1976), that abstention in this case was appropriate. See attached
Order.

13
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10. United Siates of America v. Town of Maiden and Doris C. Bumgarner, 5:00CV45

(W.D.N.C. 2001).

This was an action brought pursuant to the Fair Housing Act, 42 U.S.C. § 3610,
against the Town of Maiden and its Town Manager for interfering with a private
organization’s attempt to establish a group home for emotionally disturbed children. The
Defendants moved for summary judgment on the ground that there was no evidence of
any unlawful conduct. After reviewing the record, I determined that there was ample
evidence from which a jury could conclude that violations had occurred and denied the
motion for summary judgment. See attached Order. Note: The order denying summary
judgment ultimately resulted in a settlement agreement that included efforts by the Town
to ensure that such conduct did not happen again in the future. See attached Settlement
Agreement, 5:00CV45 (W.D.N.C. 2002).
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(2) a short summary and citations for all appellate opinions where your decisions were
reversed or where your judgment was affirmed with significant criticism of your
substantive or procedural rulings;

1. As a North Carolina State District Court Judge:
No reversals of which I am aware.

2. As a United States Magistrate Judge:

A. Orders reversed or criticized by the Fourth Circuit:

Yates v. Motivation Industrial Equipment 14d., 3:99CV337 (W.D.N.C. 2001).

This was a wrongful death case in which the Defendant moved to dismiss based on lack
of personal jurisdiction. The motion to dismiss was denied, and the Defendant appealed to the
Fourth Circuit Court of Appeals. The Court of Appeals reversed; however, the Chief Judge wrote
3 dissenting opinion in which he argued that the exercise of jurisdiction was both reasonable and
justified. Yates v. Motivation Indus. Equipment, 1.td., 38 Fed. Appx. 174, 2002 WL 1343251
(4% Cir. (N.C.) June 20, 2002)(unpublished). See attached Order and Opinion.




128

B. Memoranda and Recommendations accepted by the United States District Court.
United States District Court’s Order then reversed by the Fourth Circuit Court of Appeals:

United States of America v. James Cecil Hastings, 5:95CR37 (W.D.N.C. 1996).

This was a criminal case assigned to the Honorable Richard L. Voorhees and referred to
me for the handling of pretrial matters. The Defendant in this case, who was a very prominent
businessman and Republican Party leader in Boone, N.C., had been indicted for failing to file tax
returns with the federal government for the years 1988-91. In response, the Defendant admitted
that he had not paid his taxes but contended that his failure to pay was an innocent mistake due
in part to the fact that he had overpaid his taxes in 1987 and thus was entitled to a large tax credit
for that year. Since such a small percentage of those individuals who fail to pay their taxes are
prosecuted criminally, the Defendant also asserted that he had been selectively targeted for
prosecution and moved to dismiss the indictment on that basis. When, however, the Defendant
propounded discovery on the Government relevant to this defense, the Government refused to
comply. The Government subsequently provided some but not all of the requested material;
however, the Government failed to turn over a portion of the IRS’s Law Enforcement Manual on
the grounds that it was privileged. It was recommended that if the government continued to
refuse to produce the information, the indictment be dismissed since the Defendant would not
have the information he needed with respect to his defense. The District Court accepted this
recommendation and dismissed the indictment. The government appealed, and the Fourth
Circuit reversed the dismissal. In short, the Court of Appeals held that the Defendant had not
presented sufficient evidence that his prosecution was the result of discriminatory intent. In
particular, the Court of Appeals held that even if the IRS investigators had possessed some
political animus or bad motive, it could not be imputed to the prosecutors. The Court of Appeals
also held that even if the Defendant could show that he was prosecuted because he is a prominent
businessman, this motive would not be improper. United States v. Hastings, 126 F.3d 310 (4"
Cir. September 17, 1997). See attached Memorandum and Recommendation and Orders.

United States of America v. Lauren Eric Wilhelm, 5:94CR9 (W.D.N.C. 1996).

This was another criminal matter referred to me by the District Court. At issue wasa
search warrant for the home of the Defendant, an alleged drug dealer. The Defendant moved to
suppress the search warrant on the grounds that the information contained therein was
insufficient in that the agent had relied upon a confidential informant whom she had never met.
After a hearing, at which time the agent testified but the Defendant did not, I recommended that
the motion be denied since the agent had been able to corroborate the information contained in
the affidavit. The District Court agreed, and the Defendant entered a plea conditioned on his
right to appeal. On appeal, the Fourth Circuit held that the warrant had not been supported by
probable cause and declined to find that the good faith exception was applicable. United States v.
Withelm, 80 F.3d 116 (4™ Cir. April 3,1996). See attached Memorandum and Recommendation
and Order.
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C. Memoranda and Recommendations not fully accepted by the District Court:

Since there are no official records kept with respect to whether or not a Memorandum and
Recommendation is adopted by the District Court, this list includes all of the orders that my
office was aware of that were not fully adopted. In addition, the clerk’s office conducted a
review of the court’s records to determine whether the list was complete. The Clerk’s Office
survey found 437 Memoranda and Recommendations over the roughly 10 year period. Of these,
eighteen were rejections or partial rejections. These are included below. It should be noted that
the list includes all Memoranda and Recommendations that were not adopted to any extent
including those Memoranda and Recommendations that were partially or even substantially
adopted and those cases in which the District Court simply decided the issue on other grounds.

1. United States of America v. Steven Weeks, et al., 5:94CR39 (W.D.N.C. 1995).

This was a case assigned to the Honorable Richard L. Voorhees in which pretrial matters
had been referred to me. The Defendants in the case were glove manufacturers who had
contracted with state prison facilities in Mississippi and Ohio for inmates to produce cotton work
gloves. The Defendants were subsequently charged with violating a criminal statute that
allegedly made it illegal to transport goods manufactured or produced by prisoners across state
lines. At issue was the construction of the statute and whether or not it was ambiguous. Also at
issue was whether or not the search warrant issued in the case was defective. I found that the
conduct at issue fell within an exception in the statute and recommended that the indictment be
dismissed on the grounds that the statute was inapplicable. I also found that the search warrant
was invalid. The District Court, while agreeing with the findings with respect to the search
warrant, disagreed with the interpretation of the statute set forth in the Memorandum and
Recommendation. Accordingly, it denied the motion to dismiss the indictment. See attached
Memorandum and Recommendation and Memorandum and Order.

2. United States of America v. Said Harb, 3:00CR147 (W.D.N.C. 2002).

See summary above. The District Court agreed with the Memorandum and
Recommendation that the evidence at issue was admissible pursuant to the past recollection
recorded exception to the hearsay rule; however, for reasons not set forth in its order, the District
Court also found that the evidence was admissible under the public records exception to the
hearsay rule. See attached Memorandum and Recommendation and Order.
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3. Robert A. Chapman v. Thorndyke International, Inc., Donald Lavery, et al.. v. Thorndyke
International. Inc..et al., George Street. Jr., et al., v. Thorndyke International, Inc., et al,,
5:97CV133, 5:98CV75, 3:97CV494 (W.D.N.C. 1999).

These were civil enforcement actions under ERISA involving claims for reimbursement
or payment of medical expenses associated with certain welfare benefit plans. The matters were
consolidated to consider identical motions to dismiss brought by Defendant Thorndyke on the
grounds that an order had been issued by a District Court in California staying any proceedings
against it. | recommended that the motion be denied and that the instant actions be stayed until
the matters were resolved in California. For reasons not set forth in its order, the District Court
disagreed that the matter should be stayed, and granted the motions to dismiss. See attached
Memorandum and Recommendation and Order.

4. Michael Joseph Fratus, Sharon Fratus, Parents and Guardians of Rayna Fratus v. T.J. Maxx, et
al., 3:98CV529 (W.D.N.C. 1999).

At issue was a motion to remand the case to state court on the grounds that all of the
defendants had not joined in the notice of removal. I recommended that the motion be granted
since in fact, one of the defendants had not filed his consent to removal until well afier the
deadline for doing so. The District Court agreed that the Plaintiffs had grounds for remanding the
case; however, the Court found that the Plaintiffs’ motion to remand was untimely since they had
failed to file the motion within 30 days from the date that the other defendants had filed their
notice of removal. See attached Memorandum and Recommendation and Memorandum and
Order.

5. Million Kings Industrial Limited, d/b/a Hung Sing Brass and Metal Wares Factory v.
Collezione Europa USA, Inc., 3:00CV255 (W.D.N.C. 2002).

This action involved a contractual dispute between a furniture supplier based in Hong
Kong, China, and a furniture distributor/importer arising out of the production of certain
furniture lines. The Plaintiff had originally filed the case in state court alleging claims for action
on an account and breach of contract. The Defendant, who removed the case to federal court,
counterclaimed for breach of contract, defective goods, and conversion. The Defendant moved
for summary judgment. I recommended that summary judgment be granted in favor of Plaintiff
with respect to its account claim and Defendant’s conversion counterclaim, and in favor of
Defendant on the breach of contract and lost profits claim. The District Court held that because
there were issues of fact with respect to some of these claims and the claims were interrelated,
summary judgment should be denied. See attached Memorandum and Recommendation and
Order.
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6. Genwove U.S. Ltd. v. William H. Muth, 3:01CV153 (W.D.N.C. 2001).

This action was the second of three cases involving the same parties. It involved a
motion to change venue. The first suit was filed by the Defendant in the Southern District of
West Virginia alleging age discrimination in connection with his employment by the Plaintiff.
The instant case involved a claim filed by the Plaintiffemployer in North Carolina alleging that
the Defendant had violated his employment agreement while employed by the Plaintiff. The facts
that gave rise 1o the second case were allegedly gleaned from documents produced in the first
case filed in West Virginia. Such documents had been produced pursuant to a protective order
and were only supposed to be seen by the attorneys’ eyes. The third suit was filed by the
Defendant in the Southern District of West Virginia alleging that the information had been
disclosed in violation of the court’s protective order entered in the first case. The Defendant filed
a motion to transfer venue of the second case to West Virginia given that the two other related
cases were pending there. After reviewing all of the relevant factors in connection with changing
venue, I recommended that a change of venue be granted. The District Court disagreed that the
case needed to be transferred, primarily because it concluded that the cases involved unrelated
issues of law and fact. See attached Memorandum and Recommendation and Order.

7. Rodney Eugene Wilhelm v. Aetna Life Insurance Co., 3:01CV458 (W.D.N.C. 2002).

This is an ERISA case in which the Defendant made a motion to dismiss for failure to
state a claim. I recommended that the motion to dismiss be granted. In its objections to the
District Court, the Plaintiff continued to assert that the complaint was sufficient, but alternatively
requested leave to amend. The District Court agreed with the Memorandum and
Recommendation that the complaint was insufficient but granted the motion to amend.
Accordingly, the District Court denied the motion to dismiss. See attached Memorandum and
Recommendation and Memorandum and Order.

8. Sharon C. Walker v. Donna E. Shalala, 5:93CV115 (W.D.N.C. 1994).

This was a social security case in which the claimant was contesting the date upon which
the ALJ had determined that her disability ended. In support for her claim that the ALJ erred, the
claimant alleged that the ALJ had not placed enough emphasis on the opinion of her treating
physician. Apparently, 1 agreed with and affirmed the decision of the ALJ(the Memorandum and
Recommendation could not be located). After the Memorandum and Recommendation was
entered, the Plaintiff stipulated that her disability bad ended by a certain date and, therefore,
there was only a five month period of time still at issue. The District Court apparently agreed
with the Memorandum and Recommendation with respect to the medical testimony; however,
the District Court found that the ALY’s decision had not included an evaluation of Plaintiff’s
subjective complaints and the case was remanded for that purpose. See attached Memorandum
and Recommendation and Memorandum and Order of Remand.
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9. Pioneer/Eclipse Corporation v. Kohier Co.. Ine., 5:97CV59 (W.D.N.C. 1999).

This was a breach of contract case arising out of the sale of engines to be used in buffer
machines manufactured by the Defendant for the Plaintiff. While the Plaintiff was satisfied with
a prototype engine supplied by the Defendant, it was dissatisfied with the engines that were
thereafter supplied. The Plaintiff brought suit alleging claims for breach of contract, breach of
warranty, misrepresentation, and unfair trade practices. The Defendant countersued for
conversion. The Plaintiff moved for partial summary judgment on its breach of contract and
breach of warranty claims as well as Defendant’s counterclaim for conversion, and the
Defendant moved for summary judgment on the Plaintiff’s claims. The Memorandum and
Recommendation recommended that the Defendant’s motion for summary judgment be granted,
that the Plaintiffs motion be denied, so that the counterclaim for conversion would be carried
forward. The District Court agreed that the Defendant was entitled to summary judgment on
Plaintiff’s claims but held that the Plaintiff was entitled to summary judgment on the
Defendant’s counterclaim for conversion. Accordingly, it partially granted Plaintiff’s motion for
summary judgment. See attached Memorandum and Recommendation and Memorandum and
Order.

10. Ronnie Eugene Conner v. The State of North Carolina, Administrative Office of the Courts et
al., 5:97CV 177 (W.D.N.C. 1998).

This was a race discrimination case brought by a state court magistrate against the
Administrative Office of the Courts as well as several state court judges who allegedly had
supervisory powers over him. The Defendants moved for summary judgment of all claims and I
recommended that it be granted on the grounds that the Defendants were not “employers” as that
term is defined in Title VII. The District Court agreed in part with the Memorandum and
Recommendation, but also found that summary judgment was appropriate due to the Plaintiff’s
inability to satisfy the three-part test set forth in McDonnell-Douglas. See attached Memorandum
and Recommendation and Memorandum and Order.

11. Gaines Motor Lines, Inc., v. MLC Associates, Inc., and Marc S. Schoen, 5:98CV119
(W.D.N.C. 2002).

This was an action by the Plaintiff against its former sales representative and the
representative’s president after the termination of their relationship and failure to agree to new
terms. The Plaintiff alleged a number of causes of action against the Defendant including breach
of contract, misappropriation of trade secrets, tortious interference with contract, and UTPA
violations. Both sides moved for summary judgment, and I recommended that summary
judgment be granted in favor of the Defendants on all claims. The District Court agreed with the
Memorandum and Recommendation with one exception: it held that the Plaintiff’s breach of
contract claim with respect to the 1997 overdraw balance should not be dismissed. See attached
Memorandum and Recommendation and Memorandum and Order.
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12. Alexis Herman, Secretary of Labor, U.S. Dept. of Labor v. North Carolina Growers, et al.,
5:99CV7 (W.D.N.C. 2000).

This case involved a dispute between the Department of Labor and some temporary alien
workers who had been admitted under the H-2A program to work in Christmas tree production
and harvesting. The issue before the court was whether or not such work falls under the Fair
Labor Standards Act (“FLSA”), and whether or not such a classification was reasonable. Due to
a discovery dispute that arose between the parties, the Defendants filed a motion to compel. Prior
to that time it had submitted a privilege log, the sufficiency of which was also at issue. In short,
the Department of Labor was objecting to the production of the documents on the grounds that
any predecisional documents would be privileged. However, since the Defendants were only
requesting documents generated after the classification was made, the information was not
protected. Therefore, I ordered that the documents requested be produced. I also ordered that the
Department update its privilege log as it was inadequate under Bornstein v. United States, 977
F.2d 112 (4" Cir. 1992). The Department appealed to the District Court, arguing that it had been
ordered to produce predecisional documents, which was not the case. The District Court
essentially agreed with my analysis of the privilege issue and agreed that the privilege log was
inadequate, but also ordered that I review the privilege log before the documents were produced.
The amended log was reviewed and I again ordered that the requested documents be produced,
since the Defendants were only requesting documents that were not predecisional. See attached
Orders.

13. Kevin L. Welbom and Jane P, Welborn v. United States of America, et al., 5:99CV41
(W.D.N.C. 1999).

This action involved a dispute arising over the location of an easement across property of
the United States allowing access to Plaintiff’s land. The United States moved to dismiss based
on lack of subject matter jurisdiction. I recommended that the motion be granted on the grounds
that the case did not constitute a quiet title action under the Quiet Title Act, and also
recommended that the Plaintiffs be allowed to amend their complaint to state such a claim. The
District Court held that the case did arise under the Quiet Title Act, and that subject matter
jurisdiction existed. The District Court also rejected the United States’ argument that the case
should be dismissed because the statute of limitations had expired, an issue not reached in the
Memorandum and Recommendation. See attached Memorandum and Recommendation and
Memorandum and Order.
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14. Joe E. Miller and Della Sue S. Miller v. PNC Mortgage Corporation, 5:99CV103 (W.D.N.C.
2001).

This was a case involving the Plaintiffs’ home mortgage and the Defendant’s allegedly
wrongful attempt to foreclose on Plaintiff’s mortgage after they had filed for bankruptcy. At
issue was a motion for summary judgment which was in part based on some requests for
admissions to which Plaintiffs’ counsel failed to file responses. In addition, Plaintiffs” counsel
failed to provide any sufficient reason why the response should not be deemed to be admitted
and, therefore, I recommended that they be so deemed. 1 also recommended that the claims be
dismissed based on the expiration of the statute of limitations as established by the requests to
admit. The District Court did not address the issue whether or not summary judgment was
appropriate based on the imputed admissions. Rather, the District Court held that if the Plaintiffs
had no claim under the Bankruptcy Code, then the court lacked subject matter jurisdiction of the
remaining state law claims. Accordingly, the case was remanded to state court. See attached
Memorandum and Recommendation and Memorandum and Order.

15. Peggy S. Putnam v. Kenneth S. Apfel, Commissioner, Social Security Administratiol
5:99CV193 (W.D.N.C. 2001).

This is a social security disability case in which the ALJ had found that the Plaintiff was
not disabled. The Plaintiff contended that the ALJ erred by not explaining the reasons for his
determination that her impairments, which included carpal tunnel syndrome, did not meet or
equal a listed impairment. I recommended affirming the ALJ’s decision on the grounds that the
ALJ was not required to explain his findings and that even so, the evidence showed that the
Plaintiff’s impairments did not meet or equal one of the relevant listings. In addition, the
evidence showed that Plaintiff was able to do a number of daily activities and that even if she
could not perform her previous job, she could perform other light work. The District Court held
that the ALJ erred by not setting forth the relevant impairments in the listed criteria and
comparing them to the evidence of the Plaintiff’s symptoms. Thus, the Court remanded the case
back to the ALJ for further proceedings. See Memorandum and Recommendation and
Memorandum and Order.

16. Patricia Turner, Individually and as Administratrix of the Estate of Harvey 1. Turner. Jr. v,
Reliance Standard Life Insurance Company, 5:00CV37 (W.D.N.C. 2000).

This case arose out of a claim for accidental death benefits made by Plaintiff following
the death of her husband. The Defendant filed a motion to dismiss and/or for summary judgment
on the grounds that Plaintiff’s claims were preempted by ERISA. I recommended that the motion
be denied on the grounds that the plan at issue was not an “employee benefit plan™ as defined by
ERISA. The District Court held that although the employer did not fund the program or have any
role in administering the program, the employer had “endorsed” the program thereby converting
it to an ERISA plan. The District Court then gave the Plaintiff additional time to amend her
complaint to bring a cause of action under ERISA. See attached Memorandum and
Recommendation and Order.
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17. Alan Biglow v. Sentrol Controls Group, 5:00CV89 (W.D.N.C. 2001)

This is a discrimination case in which the Plaintiff, who was terminated from his
employment for viewing pornographic, sexually-oriented Internet sites on his workplace
computer, claims that he was terminated in violation of the Americans with Disabilities Act
(“ADA™), the North Carolina Handicapped Persons Protection Act (“NCHPPA™), the Family and
Medical Leave Act (“FMLA™), and the Employee Retirement Income Security Act (“ERISA”).
The Defendant moved to dismiss the complaint on the grounds that the Plaintiff did not allege
that he had a disability within the meaning of the ADA or the NCHPPA. In particular, the
Plaintiff had alleged that he was disabled because of his inability to perform his own particular
job, to exercise self-control, or to think properly. The Defendant also moved to dismiss on the
grounds that the Plaintiff did not allege that he ever requested leave under the FMLA, and that
the Plaintiff did not allege that his termination was made with any intent to violate his ERISA
rights. I recommended that the motion to dismiss be granted on the grounds that the complaint
failed to state a claim under any cause of action. The District Court agreed that two of the
Plaintiff’s alleged disabilities were not disabilities under the law but decided to leave open the
question as to whether or not “thinking” was a disability. The District Court adopted the
recommendation to dismiss the FMLA claim but held that it was possible that the complaint,
though inartfully pled, could be construed to state a claim under ERISA. See attached
Memorandum and Recommendation and Memorandum and Order.

18. Adrienne Thompson v. Steele Rubber Products, Inc., 5:02CV43 (W.D.N.C. 2002).

This was a racial discrimination claim in which the Defendant moved to dismiss the
complaint based on the Plaintiff’s alleged failure to exhaust her administrative remedies. In
short, the Plaintiff had filed two EEOC charges and had only received a right to sue letter with
respect to her first charge. I recommended that the complaint be dismissed on the grounds that
the Plaintiff had not received a right to sue letter in connection with the claims that formed the
basis of the suit. The District Court agreed that to the extent the claims were based on the second
EEOC charge, the court was without jurisdiction to hear them, and adopted the recommendations
in that regard. The District Court also held however, that it was possible that the pro se Plaintiff
was attempting in her complaint to state claims which would relate to the initial charge to which
the EEQC had already responded and the court would in fact have jurisdiction to hear those
claims. See attached Memorandum and Recommendation and Memorandum and Order.
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(3) citations for significant opinious oun federal or state constitntional issues, together with
the citation for appellate court rulings on such opinions.

Mom n Pops. Inc. v. The City of Charlotte, et al., 979 F. Supp 372 (1997).

This was a suit claiming that the City of Charlotte’s zoning ordinance relating to adult
establishments and its privilege license tax violated both the First Amendment and the Due
Process Clause. The Plaintiff moved for a preliminary injunction preventing the City from
enforcing the challenged provisions until such time as the court could rule on the underlying
claim. The motion for preliminary injunction was denied. The Plaintiff appealed but the decision
was upheld by the Fourth Circuit. See Mom n Pops Inc. v. City of Charlotte, 162 F.3d 1155,1998
WL 537928 (4)h Cir. (N.C.) August 19, 1998)(unpublished). See attached Opinion.

If any of the opinions or rulings listed were not officially reported, please provide copies of
the opinions.

See attached opinions and orders referenced above.

16. Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed. State (chronelogically) any unsuccessful candidacies for elective public office.

I have held only judicial offices.
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17. Legal Carcer:

a.

Describe chronologically your law practice and experience after graduation
from law schoel including:

1. whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;
1 did not clerk for a judge.

2. whether you practiced alone, and if so, the addresses and dates;
I have not practiced alone.

3. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each.

10/82 to 12/88

Assistant District Attorney, Mecklenburg County, North Carolina
700 East Trade Street, Suite 200

Charlotte, North Carolina 28202

Government Agency: State of North Carolina, Office of the Courts
100 East Six Forks Road, Anderson Plaza
Raleigh, North Carolina 28202

1/89t0 5/93

District Court Judge, 26" North Carolina Judicial District
700 East 4” Street, Suite 3304

Charlotte, North Carolina 28202

Government Agency: State of North Carolina, Office of the Courts
2 East Morgan Street
Raleigh, North Carolina 27602

5/93 to present
United States Magistrate Judge, Western District of North Carolina

401 West Trade Street, Room 195
Charlotte, North Carolina 28202

Government Agency: Administrative Office of the United States Courts
Washington, DC 20544
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b. 1. What has been the general nature of your law practice, dividing it into
periods with dates if its character has changed over the years?

From October, 1982, until December, 1988, 1 was an Assistant District Attorney
for the 26™ North Carolina Judicial District. I left upon election to a North Carolina State
District Court Judgeship in the same district.

For roughly my first two years as an Assistant District Attorney 1 was responsible
for prosecuting misdemeanors, which at that time included crimes punishable by up to
two years in prison. These included assaults, property crimes, possession of controlled
substances, certain weapons crimes such as carrying a concealed weapon, and driving
while impaired and other traffic offenses. I also prosecuted misdemeanor and felony
juvenile offenses.

For roughly the last four years of my work as an Assistant District Attorney I was
responsible for prosecuting felonies. These included crimes of violence, from capital
murder to assault inflicting serious injury, rape and sexual assault, indecent liberties and
crimes against children, dissemination of obscenity, narcotics conspiracies and individual
drug offenses, weapons crimes, property crimes, and financial crimes such as frand and
false pretenses.

In 1988 I was elected by a 20% majority to an open District Court seat in North
Carolina’s 26" Judicial District. 1 was re-elected in 1992 without opposition. The first
two and one-half years in this position were spent primarily hearing misdemeanor
criminal cases and conducting felony probable cause and detention hearings. After that |
focused almost exclusively upon civil and domestic cases in my district, Mecklenburg
County, and, on assignment, in adjacent Cabarrus County.

Approximately one-third of my civil terms were “general” and included tort,
contract, insurance, personal injury, and landlord-tenant disputes. These sessions mixed
jury and non-jury trials.

Two-thirds of my civil terms focused on domestic matters, including divorce,
alimony, equitable distribution cases, contested child custody and visitation, chiid
support, enforcement of foreign child support orders, domestic violence orders, and
mental commitments.

After four years, I received a 97% approval rating from attorneys polled by Court
Watch of North Carolina.

1 was appointed a United States Magistrate Judge in May, 1993. Responsibilities
for U.S. Magistrate Judges in the Western District of North Carolina extend to the full
limits of statutory authority. The civil cases over which [ have presided, by consent of
the parties, through trial or settlement, have included intellectual property, antitrust, civil
rights, 42 U.S.C. 1983 suits, labor, employment, ERISA, breach of contract, shareholder
suits, tort, product liability, fraud and Social Security appeals. My criminal case
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responsibilities have included felony pretrial motions and hearings, misdemeanors and
habeas review. A number of these cases, civil and criminal, have raised Constitutional
issues.

Along with members of the Mecklenburg County Bar Alternative Dispute
Resolution committee, | drafted Alternative Dispute Resolution rules for the Western
District of North Carolina, successfully urged their adoption, organized continuing legal
education seminars about them, and helped implement them. An important aspect of my
work as a Magistrate Judge has been conducting judicial settlement conferences under
these rules. I also represent the federal court in meetings of the Mecklenburg County Bar
Board of Directors and on various Bar committees.

2. Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

At all times during my practice as an Assistant District Attorney, my “client” was
the State of North Carolina. My focus and expertise was in North Carolina criminal law
and procedure.

1. Did you appear in court frequently, occasionally, or not at all? If the
q y of your appearances in court varied, describe each such variance,
giving dates.

£
w

As an Assistant District Attorney I appeared in court frequently:

While assigned to misdemeanor prosecutions, I was ordinarily in District Court
five days per week, 45 weeks per year, organizing dockets, negotiating guilty pleas, and
trying cases (non-jury). There were two sessions of District Court each day. Roughly 60
to 180 cases were docketed per session. In each session, organization and guilty pleas
would take roughly forty minutes and trials, two hours. On average, I tried four to six
cases per day.

‘While assigned to felony prosecutions, I was in arraignment or trial court for
some or all of each day, five days per week, 45 weeks per year, arguing pretrial motions,
trying cases (jury), and arguing at sentencings.

2. Indicate the percentage of these appearances in:
a. federal courts: 0%
b. state courts of record: 67 % (State Superior Court)
[ other courts: 33 % (State District Court)
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3. What percentage of your litigation was:

a. civil: 0%
b. criminal: 100 %

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole counsel,
chief counsel, or associate counsel.

The best records indicate that I tried twenty-one cases to jury verdict in North
Carolina State Superior Court. I was sole counsel in approximately eighteen of these and
associate counsel in the other three. There exists no record totaling how many cases I
tried as an Assistant District Attorney assigned to North Carolina State District Court. As
stated above, on average 1 tried four to six cases per day for approximately two years.

5. What percentage of these trials that was:

a. jury: 100% (NC State Superior Court)
b. nen-jury: 100% (NC State District Court)

Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
pumber and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
pature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before whom the
case was litigated; and

{c¢) the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

28



141

(1) State v. Eileen M. Smith, 323 S.E.2d 316 (N.C. 1984).
Date of Representation: November 1983 - December 1984

Issues in this case were heard before the following courts:

(1) Mecklenburg County District Court, the Honorable Terry Sherrill, Judge Presiding,
heard defendant’s pre-trial motion to prohibit the State from introducing the affidavit of
the chemical analyst to prove her blood alcohol concentration in her trial for driving
while subject to an impairing substance.

(2) Superior Court of Mecklenburg County, the Honorable William T. Grist, Judge
Presiding, heard defendant’s petition for certiorari review of Judge Sherrill’s order
denying defendant’s motion to suppress the affidavit.

(3) North Carolina Supreme Court, granted the state’s petition for discretionary review
of the constitutionality of the use of a chemical analyst’s affidavit in lieu of testimony to
prove a defendant’s blood alcohol concentration.

Summary of the case: .

This was the test case in which the North Carolina Supreme Court upheld the
constitutionality of N.C. Gen. Stat. § 20-139.1(e1) (1983), which allowed the use of a sworn
affidavit of a chemical analyst, in lieu of the analyst’s live appearance, to prove a defendant’s
blood alcohol concentration in a District Court trial.

Prior to October 1, 1983, the date § 20-139.1(e1) went into effect, prosecutors had to
subpoena the chemical analyst in virtually every DWI case. In 1983 alone, there were 84,634
arrests for DWI in North Carolina. The Legislature enacted § 20-139.1(e1) in part to ease the
burden in the State’s over-burdened District Courts.

On November 2, 1983, Eileen M. Smith was charged with driving while subject to an
impairing substance (DWI). She was taken before a licensed chemical analyst and submitted to a
breath test conducted by that analyst. To prove Smith’s blood alcohol concentration, the State
intended, pursuant to § 20-139.1(el), to introduce at trial an affidavit prepared by the chemical
analyst rather than call the chemical analyst to testify in person. Prior to trial, the defendant
moved to suppress the chemical analyst’s affidavit, arguing that use of the affidavit violated her
constitutional right to confront and cross-examine the witnesses against her.

At the time the N.C. Supreme Court heard arguments on this issue, eight of North
Carolina’s 100 counties had 11,590 backlogged DWI cases at the District Court level. Inits
successful petition for discretionary review, bypassing the Court of Appeals, the State argued
that one reason for the backlog was uncertainty about the constitutionality of the affidavit
provisions of § 20-139.1(e1). This uncertainty was underscored by the fact that when the Court
heard oral arguments in Smith, two other cases presenting the same issue were before it. The
Court chose Smith as the vehicle for its decision because it was the only one of the three that was
properly before it from a procedural standpoint. See In re Redwine, 322 S.E.2d 769 (N.C.1984)
and State ex rel. Edmisten v. Tucker, 323 8.E.2d 294 (N.C.1984).

The North Carolina Supreme Court held that § 20-139.1(e1) did not violate the
defendant’s right to confrontation and cross-examination. State v. Smith is still the case law
authority for admission of a chemical analyst’s affidavit to prove blood alcohol concentration in
North Carolina District Courts. Prosecutors use the chemical analysts® affidavit in virtually all
DWI prosecutions in district court.
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Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

I briefed and argued the State’s position on defendant’s motion to suppress the chemical
analyst’s affidavit before the Mecklenburg County District Court and before the Mecklenburg
County Superior Court.

Although it is customarily the job of the North Carolina Attorney General’s Office to
brief and argue cases before North Carolina appellate courts, I assisted in preparing the State’s
brief for the Supreme Court and assisted Isaac Avery in preparing for oral arguments. Isaac
Avery, of the Attorney General’s Office, argued the case before the North Carolina Supreme

Court; his co-counsel were David Roy Blackwell, Asst. Atty Gen., and Dale Talbert, Asst. Atty.

Gen.

Counsel for the Defense: Lyle J. Yurko and Eben T. Rawls were primary counsel. They were
assisted by Joseph L. Ledford, and J. Marshall Haywood .

Lyle J. Yurko Isaac T. Avery, 111

402 West Trade Street N.C. Department of Justice
Suite 101 P.O. Box 629

Charlotte, NC 28202 Raleigh, NC 27602

(704) 347-0407 (919) 716-6500

Eben T. Rawls David Roy Blackwell

227 West Trade Street N.C. Department of Justice
Charlotte, NC 28202 P.O. Box 629

(704) 376-3200 Raleigh, NC 27602

(919) 716-6900
Joseph L. Ledford

227 West Trade Street Dale Talbert

Suite 2140 N.C. Department of Justice
Charlotte, NC 28202 P.0. Box 629

(704) 376-3200 Raleigh, NC 27602

(919) 716-6500
J. Marshall Haywood
4720 Carmel Park Road
Charlotte, NC 28226
No phone number available
(This may be a home address. According to the Mecklenburg County Bar Association,
disciplinary action of some kind was taken against Mr. Haywood.)
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(2) State v. Leroux, 390 S.E.2d 314 (N.C.1990).
Date of Representation: January - November 1987

Courts:
(1) Superior Court of Mecklenburg County, the Honorable Robert M. Burroughs, Judge
Presiding, heard pre-trial motions, and presided over the trial and sentencing.
(2) North Carolina Supreme Court heard Defendant’s appeal, bypassing the Court of
Appeals upon Defendant’s petition.

Summary of the case:

This was a capital murder case in which the defendant, Lawrence Graham Leroux, was
convicted of first-degree murder perpetrated by lying in wait, as well as seven other offenses.
This is the case in which the North Carolina Supreme Court articulated the legal standard in
North Carolina for “lying in wait.”

Between midnight and 2:00 a.m. on January 15, 1987, Leroux went on a shooting spree
in his neighborhood, shooting into the windows of a number of residences. Two police officers
arrived and began searching for the shooter. There was heavy cloud cover that night, making
visibility very poor. As the officers walked across the fairway of an adjacent golf course, shots
rang out. One of the officers was hit in the neck and killed. Two more officers arrived and a gun
fight ensued on the golf course until the defendant was shot. At the hospital, where he was taken
for treatment for his gunshot wound, Leroux was found to have a blood alcohol concentration of
16.

The first legal issue was whether first-degree murder perpetrated while lying in wait
required the State to prove the defendant stationed himself in a position to attack with the intent
to kill the victim and that the defendant’s purpose was evident or announced before the killing.
The North Carolina Supreme Court held that first-degree murder by “lying in wait” requires
neither pre-meditation nor deliberation; nor does it require a specific intent to kill. It held that
the State did not have to show that the defendant had an announced purpose or intent to kill the
victim. Stafe v. Leroux, 390 S.E.2d 314, 320 (N.C.1990)

Another legal issue was whether the State could present evidence of a breaking and
entering committed by the defendant two years prior as rebuttal evidence to the defendant’s
intoxication defense in his murder trial. Defendant’s trial strategy was to establish that due to an
alcohol induced blackout, he lacked the mental capacity to know what he was doing the night of
the shooting. To support this argument, the defendant produced evidence of a prior breaking and
entering charge stemming from an allegedly similar blackout. The defendant presented evidence
that the charge had been dismissed because he was so intoxicated at the time of the incident that
he could not remember much of what occurred. On rebuttal the State called the victim of the
breaking and entering, who testified that during the incident, the defendant had told her that he
was breaking in because his wife was pregnant and he needed money. The North Carolina
Supreme Court held that the probative value of the evidence was not substantially outweighed by
the danger of unfair prejudice. Jd at 324.

The North Carolina Supreme Court upheld the convictions and found no error in the trial.
The holdings in State v. Leroux have been discussed or cited in 26 cases, and State v. Leroux is
listed in at least seven secondary legal sources.
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Counsel for the Parties:

Counsel for the State: ). Gentry Caudill, Asst. Dist. Atty; H. Brent McKnight, Asst. Dist. Atty.

1 researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; assisted in preparing the case for trial in Superior Court; and assisted in trying the case
to its conclusion in Superior Court.

The Honorable J. Gentry Caudill

Superior Court

Mecklenburg County Criminal Courts Bldg.
700 East Fourth Street, Suite 3304
Charlotte, NC 28202

(704) 417-1870

Counsel for the Defense: Harold J. Bender and Phillip F. Howerton, Jr.

Harold J. Bender

200 N. McDowell Street
Charlotte, NC 28204
(704) 333-2169

The Honorable Phillip F. Howerton, Jr.
District Court

Mecklenburg County Criminal Courts Bldg.
700 East Fourth Street, Suite 3304
Charlotte, NC 28202

(704) 417-1802
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(3) State v. Stephen David Winick, 87 CRS 16351 Mecklenburg County, North Carolina
State v. Roger Preston Griggs, 87 CRS 11195 Mecklenburg County, North Carolina

Date of Representation: March 1987 - July 1987

Court: Mecklenburg County District Court, the Honorable Frank W. Snepp, Judge Presiding,
heard pre-trial motions, took defendants’ piea and sentenced the defendants.

Summary of the case:

This case arose out of law enforcement’s and the District Attorney’s Office’s attempts to
crack down on North Carolina’s pornography industry in the wake of anti-obscenity legislation
passed by the North Carolina General Assembly. (The next litigation summary deals with
constitutional challenges to the law.)

The facts of this case were fairly routine, although the outcome was not. Undercover
Charlotte-Mecklenburg police officers purchased obscene material from stores in Mecklenburg
County operated locally by Roger Griggs, who sent receipts and cash to his boss, Stephen
Winick, in Maryland. Griggs and Winick were officers in a large multi-state organization
involved in the dissemination and sale of obscene materials. There was strong evidence that both
men were connected to an even larger organization operated by Reuben Sturman in Cleveland,
Ohio. Griggs was arrested and indicted on one count of conspiracy to disseminate obscenity and
41 counts of accessory before the fact to dissemination of obscenity. We were able to connect
Winick to the operation through two informants awaiting trial on similar charges. In fact, both
Winick and one of the informants hired the same Colorado lawyer, Arthur Schwariz, to represent
them. We obtained indictments, identical to those for Griggs, for Winick, even though he
resided in and operated out of Maryland.

When it became clear that at least one of the informants would testify against both Griggs
and Winick, we were able to work out a plea agreement with both men. As part of the plea
agreement both men agreed not to sell, disseminate or exhibit adult material anywhere in North
Carolina. More importantly, Winick agreed to close nineteen businesses throughout the state of
North Carolina, including a distribution center in Charlotte. Actual ownership of many of these
businesses had been traced to Reuben Sturman, including a Shelby business where three men had
been murdered execution-style earlier that year. Additionally, Winick agreed to remove from
North Carolina all adult material at these businesses. This brought an end to Winick’s
organization in North Carolina, and it was the first time his organization had been required to
leave an entire state.
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Counsel for the Parties:

Counsel for the State: Hon. Peter S. Gilchrist I11, Dist. Atty.; H. Brent McKnight, Asst. Dist.
Atty.

Because of the importance of this case, the District Attorney was directly involved in its
prosecution. I argued pre-trial motions, prepared the cases for trial in Superior Court; and argued
at sentencing. 1 also assisted in negotiating the plea in this case. Police Attorney Robert F.
Thomas, Jr. also assisted in the preparation and trial of the case.

The Honorable Peter S. Gilchrist 111 Robert F. Thomas, Jr.
District Attorney’s Office Sheriff’s Office Headquarters
700 E. Trade Street Criminal Court’s Building
Suite 200 700 E. Fourth Street
Charlotte, NC 28202-3016 Charlotte, NC 28202

(704) 358-6288 (704) 432-6771

(704) 875-2690 (h)

Counsel for Stephen Winick: Theo X. Nixon was primary counsel. Defendant also retained
Colorado attorney Arthur M. Schwartz to assist Nixon. Schwartz had to withdraw because he
had been previously retained to represent a State’s witness in this case who was facing charges in
Greensboro, N.C.

Theo X. Nixon Arthur M. Schwartz
Nixon, Park & Gronquist Schwartz & Goldberg, P.C.
101 N. McDowell Street 1225 17™ Street

Suite 126 Suite 1600

Charlotte, NC 28204 Denver, CO 80202

(704) 347-1809 (303) 893-2500

Counsel for Roger Griggs: Eben T. Rawls was primary counsel. He was assisted by Ohio
attorney H. Louis Sirkin.

Eben T. Rawls H. Louis Sirkin
Rawls & Dickinson, P.A. 105 West 4™ Street
227 West Trade Street Suite 920

Suite 2140 Cincinnati, OH 45202
Charlotte, NC 28202 (513) 721-4876

(704) 376-3200
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(4) State v. Donald Joseph Roland, 362 S.E.2d 800 (N.C.App.1987) disc. review denied 364
S.E.2d 666 (N.C.1988) and decision aff’d by 368 S.E.2d 385 (N.C. 1988).
85 CRS 80149-80151 Mecklenburg County, North Caroelina

State v. Ernest Eugene Smith. State v. David Michael Schoch, 373 S.E.2d 435 (N.C.1988);
365 S.E.2d 631 (N.C.App.1988)

Smith: 85 CRS 80143, 80144, 80146 Mecklenburg County, North Carolina

Schoch: 85 CRS 80134, 80135, 80137, 80139, 80140 Mecklenburg County, North Carolina

Date of Representation: October 1985 - November 1986

Courts:

(1) Superior Court of Mecklenburg County, the Honorable Frank W. Snepp, Judge Presiding,
held an omnibus motions hearing of issues common to all defendants charged under N.C. Gen.
Stat. 14-190.1. The issues are listed below, and a copy of his order denying the motions is
attached.

(2) Superior Court of Mecklenburg County, the Honorable Robert D. Lewis, Judge Presiding,
presided over the trials and sentenced the defendants.

(3) North Carolina Court of Appeals.

{(4) North Carolina Supreme Court.

Summary of the case:

These cases arose out of law enforcement’s and the District Attorney’s Office’s attempts
to crack down on North Carolina’s pornography industry in the wake of anti-obscenity
legislation passed by the North Carolina General Assembly. See N.C. Gen. Stat. § 14-190.1.
These three defendants were among a group charged during a sting operation by the Charlotte-
Mecklenburg police department. I chose these three defendants for inclusion as “significant
cases,” because they were among the first to test the constitutionality of the statute. Schoch’s
and Smith’s appeal presented an issue of first impression for the North Carolina Appellate
Courts.

On October 1, 1985, undercover Charlotte-Mecklenburg police officers conducted a sting
operation, purchasing obscene material from stores in Mecklenburg County. Defendant Roland
operated one store and sold three magazines and one film to an undercover officer. Defendant
Schoch was the manager of another store and Smith was the clerk. Schoch sold a package of
magazines and a film to one undercover officer, and later the same day, Smith and Schoch sold
two magazines and a film to a different undercover officer. Each defendant received a separate
indictment for each piece of material he disseminated.

Prior to trial, a group of defendants, including Roland and Schoch, filed collective
motions to dismiss their indictments on the grounds that § 14-190.1 was unconstitutional. Judge
Snepp held an omnibus hearing on the following issues:

1. Whether § 14 - 190.1 is facially overbroad in proscribing activities and materials
presumptively protected by the First and Fourteenth Amendments of the United
States Constitution and the corollary provisions of the North Carolina
Constitution;
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2. Whether the failure of the statute to specify the relevant “community” permits the
use of a localized standard rather than a statewide standard, potentially chilling
distribution of presumptively protected material by requiring the disseminator to
deal with too many diverse community standards;

3. Whether the failure of N.C.G.S. 14 - 190.1 to require that the value of the material
be considered as a whole renders it constitutionally overbroad;

4, ‘Whether the statute’s definition of “sexual conduct” brings within the reach of the
statute materials that are presumptively protected;

5. Whether the statute is unconstitutionally vague in so far as it adds new elements
to the concept of obscenity and fails to define the relevant community;
6. Whether the indictments should be dismissed due to failure to present materials to

a neutral, detached magistrate for a judicial determination of probable obscenity;

7. Whether the indictments should be dismissed for failure to allege intentional
dissemination and knowledge of the materials’ content;

8. Whether the indictments should be dismissed for failure to state sufficient facts to
indicate that, taken as a whole, the particular magazine or film, applying
contemporary statewide standards, appeals to the prurient interest;

9. Whether the State should be required to elect and charge only a single offense in
each of the indictments, or whether the indictments should be dismissed on
grounds of duplicity;

10.  Whether the indictments should be dismissed as multiplicitous: Whether a single
distribution of several obscene magazines on the same date constitutes one or
more violations of the obscenity statute.

Judge Snepp denied the motions. Roland, Schoch and Smith were tried and convicted on all
counts.

Defendant Roland appealed, and the North Carolina Court of Appeals, in a 2-1 opinion,
found no prejudicial error and affirmed the convictions. Issues raised included the trial court’s
instruction on the “value” prong of the obscenity charge and exclusion of survey evidence. The
North Carolina Supreme Court denied the petition for discretionary review and affirmed the
convictions on the appeal as of right.

In their appeal, Defendants Smith and Schoch raised eleven assignments of error. The
North Carolina Court of Appeals found all eleven to be without merit. Smith and Schoch
appealed to the North Carolina Supreme Court, which reversed and remanded on one issue.

The dispositive issue before the Supreme Court was one of first impression. The issue
was whether the legislature, when enacting N.C. Gen. Stat. § 14-190.1, intended that a defendant
could be convicted of a separate offense for each obscene item disseminated in a single
transaction. The Supreme Court majority held that because the wording of the statute was
ambiguous as to whether the Jegislature intended to punish the dissemination of each obscene
item or to punish the transaction of disseminating obscenity, the ambiguity should be resolved in
favor of the defendants. Stafe v. Smith, 373 S.E.2d 435, 438 (N.C.1988). Therefore, Schoch was
guilty of two counts of disseminating obscenity, not five, and Smith was guilty of only one count
of disseminating obscenity, not three. Id. Justice Meyer dissented; like the Court of Appeals, he
found no ambiguity in the law. The case was reversed and remanded.
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Counsel for the Parties:

Counsel for the State: Hon. Peter S. Gilchrist, 111, Dist. Atty.; H. Brent McKnight, Asst. Dist.
Atty.

Because of the importance of this case, the District Attorney was directly involved in its
prosecution. Along with the D.A,, I prosecuted all three cases. I argued pretrial motions,
conducted plea negotiations, assisted in preparing the cases for trial in Superior Court;
participated as co-counsel in the trial of the cases; and argued at sentencing.

It should be noted that many of the issues raised on appeal were raised in the defendants’
collective pre-trial motions listed above. I argued those issues and prevailed before Judge Snepp
in Superior Court.

The Honorable Peter S. Gilchrist ITI
District Attorney’ Office

700 E. Trade Street

Suite 200

Charlotte, NC 28202-3016

(704) 358-6288

(704) 875-2690 (h)

Counsel for Donald Roland: Edward T. Hinson, Jr. was principal counsel. He was assisted by
New York attorney Paul J. Cambria.

Edward Hinson Paul J. Cambria

James, McElroy & Diehl Lipsitz, Fahringer, Roll, Salisbury & Cambria L.L.P.
600. S. College Street 42 Delaware Avenue

Suite 3000 Suite 300

Charlotte, NC 28202 Buffalo, New York 14202-3857

(704) 372-9870 (716) 849-1333

Counsel for Ernest Smith: Edward T. Hinson, Jr. (see above for address and phone number)

Counsel for David Schoch: John W. Gresham was primary counsel. He was assisted by
Michigan attorney Lee Jeffrey Kiein.

John W. Gresham Lee Jeffrey Klein

Ferguson, Stein, Wallas, Adkins, P.O. Box 1426

Gresham & Sumter Okemos, MI 48864

741 Kenilworth Ave. (517) 349-8666

Suite 300 (This may be a home address and number.

Charlotte, NC 28204 According to the Michigan State Bar Association,

(704) 375-8461 disciplinary action of some kind was taken against
Mr. Klein.)
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(5) State v. Hearn, 365 S.E.2d 206 (N.C.App.1988).
Date of Representation: August 1986 - May 1988

Courts:
(1) Superior Court of Mecklenburg County, the Honorable Claude S. Sitton, Judge
Presiding, heard pre-trial motions, presided over the trial and sentenced the defendant.
(2) North Carolina Court of Appeals.

Summary of the case:

This was a murder case in which the defendant, Martha Lynn Hearn, was tried and
convicted of the second-degree murder of her housemate, David Martin. The issues in this case
centered around which of the two was the primary aggressor, whether the defendant shot the
victim in self-defense, and whether the defendant had a duty to retreat.

The victim, his girlfriend, the defendant and her boyfriend all lived in the same house
with the victim’s grandmother. The shooting occurred after a series of physical fights between a
group of the victim’s family members, including the victim. The defendant also was involved in
a physical fight with the victim’s girifriend. Afier the fights broke up, the victim and his
girlfriend left the house. There was testimony that the defendant threatened to kill the victim if
he came back to the house. The victim did return to the house about thirty minutes later to pick
up some belongings. There was evidence that he came into the house carrying a metal pipe or
tire iron. Defendant went to her bedroom and got a loaded handgun. The victim was in his
bedroom when the defendant came out of her room with the gun. While the victim was in his
room, the defendant and the victim exchanged angry words. The defendant testified at trial that
the victim lunged at her with the pipe, and that when she stepped back, the gun went off. There
was conflicting evidence from witnesses present during the shooting about whether the victim
had a pipe in his hand at the time of the shooting. Investigators found a metal pipe lying on the
victim’s bed some distance from his body. There were no fingerprints or bloodstains on the pipe.

The legal issue in this case was whether the trial judge should have instructed the jury
that the defendant had no duty to retreat before using deadly force to repel an attack in her own
home. The general rule regarding self-defense is that when a defendant who is without fault is
attacked in his or her own home, the law does not require retreat before engaging in self-defense.
In this case, the North Carolina Court of Appeals held that since there was conflicting evidence
as to who was the aggressor, it was up to the jury to determine whether the defendant had a duty
to retreat and whether the defendant shot and killed the victim in self-defense. The Court went
on to hold that when there is evidence that the defendant was properly defending herself in her
own home, the trial court must instruct the jury that she had no duty to retreat. The Court held
that the trial judge erred by failing to so instruct the jury and remanded for a new trial.
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Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

I researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; and prepared for and tried the case in Superior Court. The jury found the defendant
guilty of second-degree murder. The North Carolina Court of Appeals remanded the case for a
new trial. During jury selection for her second trial, defendant pled guilty to second-degree
murder.

Counsel for the Defense: James Gronquist

James Gronquist

101 N. McDowell St.
Suite 126

Charlotte, NC 28204
(704) 347-1809

39



152

(6) State v. Todd, 87 CRS 49622, Mecklenburg County, North Carolina
Date of Representation: August 1987 - June 1988

Court: Superior Court of Mecklenburg County, the Honorable Robert E. Gaines, Judge
Presiding, heard the pre-trial motions, took the plea and sentenced the defendant.

Summary of the case:

This was a murder case in which the defendant, Curtis Anthony Todd, shot the victim
four times over a $10 piece of jewelry. The defendant pled guilty to second-degree murder.

On August 10, 1987, the victim, Walter Lee Richardson, his girlfriend and another friend
were standing outside a bar in Charlotte at around 4:00 a.m. The defendant approached the
group, bought a gold necklace from the victim for ten dollars and then went into the bar. Ten to
fifteen minutes later, the defendant returned to the group claiming that the necklace was junk and
demanding his ten dollars from the victim. When the victim told him he no longer had the
money, the defendant hit him in the head with a gun. The victim turned and ran. The defendant
chased him and shot him four times in the back and legs. Although he never confessed to police,
the defendant told several friends that he had killed someone that day over “slum” jewelry.

This case faced problems if it had been tried before a jury. Of the five witnesses who
saw the shooter, three gave very different descriptions of what the defendant was wearing at the
time of the shooting and only two of the witnesses were able to identify the defendant as the
shooter from a photographic line-up. One of the witnesses unable to pick the shooter out of the
line-up was standing with the victim both times the defendant approached him about the
necklace. Additionally, there was evidence that the victim and at least one of the witnesses were
drug addicts and that the victim had used the $10 to purchase cocaine prior to the shooting. In
addition to creating credibility problems for the witness, the drug issue could have reduced the
Jury’s level of sympathy for the victim.

The defendant originally pled not guilty and a trial date was set. Prior to trial, I offered
defendant a plea to second-degree murder with no recommendation as to sentencing. Defendant
pled guilty as charged to second-degree murder and was sentenced to 22 years in prison.

Counsel for the Parties:
Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

1 researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; and was prepared to try the case in Superior Court. Prior to trial I offered a plea of
second-degree murder as charged, which the defendant took.

Counsel for the Defense: Marc Towler and Susan Weigand, Office of the Public Defender.

Marc Towler Susan Weigand

Office of the Public Defender Office of the Public Defender
720 East Fourth Street 720 East Fourth Street
Charlotte, NC Charlotte, NC 28202

(704) 347- 7870 (704) 347- 7870
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(7) State v. Jackson, 87 CRS 26509 & 87 CRS 26510 Mecklenburg County, North Carolina
Date of Representation: May 1987 - July 1987

Court: Superior Court of Mecklenburg County, the Honorable Chase Saunders, Judge
Presiding, took the plea and sentenced the defendant.

Summary of the case:

This was a kidnapping and rape case. [t was significant more for the fact that the
defendant was a violent sexual predator than for any complicated issues in the case.

On May 4, 1987, the defendant, Michael Lamont Jackson, knocked on the door of
victim’s apartment and asked to use her phone. He told the victim he was with the moving
company scheduled to move one of her neighbors. The victim, an 80 year-old woman, let the
defendant into her apartment. He pushed her into the bedroom and raped her twice, choking her
while he raped her. He then tied the victim to the bed, stole some money and her car. He told
the victim he would be back later. The victim freed herself and called the police. The defendant
was apprehended after he wrecked the victim’s car during a high-speed chase with police. He
admitted to raping the victim and laughed about it to the officer interviewing him. Defendant
was 19 at the time. :

During the investigation of the case, the State discovered that when he was 17, the
defendant had been convicted of attempted rape of one of his counselors at a treatment center for
mentally and emotionally disturbed children. Another of his counselors reported that the
defendant was not deterred by the possibility of punishment and that his acts of sexual assault
were particularly violent. The counselor also reported that the defendant did not and would not
respond to treatment. In this case, the defendant pled guilty to first-degree kidnapping and
second-degree rape. Judge Saunders sentenced him to 25 years in prison and was so concerned
about the defendant’s future release that he ordered that copies of all psychological studies and
evaluations of the defendant be forwarded to the North Carolina Department of Corrections in
the event he was considered for parole.

Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

As an Assistant District Attorney, I was assigned this case in May 1987. I researched
legal issues in the case; interviewed witnesses; prepared to try the case in Superior Court; and
negotiated a plea agreement whereby the defendant pled guilty to first-degree kidnapping and
second-degree rape.

Counsel for the Defense: James Williams, Jr., Office of the Public Defender.

James Williams, Jr.
200 N. Greensboro St.
Suite D-16

Carborro, NC 27510
(919) 968-6835
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(8) State v. Vance, No. 89268C248, Unpublished Opinion of the North Carolina Court of
Appeals; 88 CRS 18396 Mecklenburg County, North Carolina

Date of Representation: March 1988 - August 1988

Courts:

(1) Superior Court of Mecklenburg County, the Honorable Terry Sherrill, Judge Presiding, heard
the pre-trial motions and presided over the trial and sentencing of the defendant.

(2) North Carolina Court of Appeals heard defendant’s appeal.

Summary of the case:

This was a rape case. The victim met the defendant for the first time at a “liquor house”
in Charlotte. As the victim and her friend were leaving the liquor house, the defendant
convinced the victim to go with him to a house across the street. The victim had been drinking.
She went into the house with him while her friend remained outside. The house had no
electricity and was very dark. Once inside the victim heard a woman’s voice somewhere in the
house. Defendant raped the victim three times before she was able to escape. When the police
arrived, they found the defendant lying in some bushes next to his house. His face was swollen,
and his face and body had several deep scratches. The defendant was under the influence of
drugs at the time. When the police searched the defendant’s house, they found the defendant’s
girlfriend in a wardrobe. She had a black eye and a cut and swollen lip. The defendant told the
police that the victim had voluntarily had sex with him in exchange for drugs.

This was a difficult case to prosecute because the victim gave inconsistent statements to
the police and because she had gone to the defendant’s house voluntarily. Additionally, she had
been drinking, which could have damaged her credibility. Nevertheless, the jury found the
defendant guilty of second-degree rape. The defendant appealed on two issues. The first issue
was whether the victim and officers should have been prohibited from describing to the jury the
appearance of the woman found in the wardrobe. The second issue was whether the prosecutor
had gone outside the record in his argument to the jury.

In an unpublished opinion, the North Carolina Court of Appeals found no merit to the
defendant’s arguments that the testimony about his girlfriend’s appearance tended only to show
his bad acts and that its prejudicial effect vastly outweighed its probative value. Likewise, the
Court of Appeals found no merit to the argument that the prosecutor had gone outside the record
in his closing argument. The Court pointed to evidence in the record that provided the basis for
the prosecutor’s argument. The Court of Appeals found no error and denied the defendant a new
trial (see attached).
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Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.
I researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; and tried the case to its conclusion in Superior Court.

Counsel for the Defense: Susan Weigand, Office of the Public Defender.

Susan Weigand

Office of the Public Defender
720 East Fourth Street
Charlotte, NC 28202

(704) 347- 7870
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(9) State v. Whitehead, 85 CRS 61484 Mecklenburg County North Carolina
Date of Representation: August 1985 - May 1986

Court: Superior Court of Mecklenburg County, the Honorable Charles Lamm, Judge Presiding,
heard pre-trial motions, took defendant’s plea and sentenced defendant.

Summary of the case:

This was a child sex abuse case in which the defendant sexually abused his three-year-old
daughter. 1t is a good example of the difficulties involved in trying child sex abuse cases.

The defendant and the victim’s mother were separated, and the abuse occurred during
visits the child had with her father. During these visits the defendant would engage in vaginal,
anal and oral sex acts with the child. The abuse was discovered when the child’s aunt noticed
the child engaging in sexual play with her three and four year-old cousins. When questioned by
the aunt, the child told her about things her father had done with her. The full details came out
when the child talked to the police department’s victim assistance counselors and to a child
psychologist who specialized in dealing with sexually abused children.

The defendant was indicted for first-degree sex offense and for taking indecent liberties
with a child. The State offered to drop the sex offense charge if the defendant pled guilty to
indecent liberties. The defendant refused, and the case was set for trial. On the day the trial was
scheduled to begin, the State offered a plea of attempted second-degree sex offense and indecent
liberties, which the defendant accepted. He pled guilty to the attempted second-degree sex
offense and to taking indecent liberties with a child.

The State got a better deal than it originally had offered in a case that faced real
difficulties at trial. In the eight months since the abuse and the trial, the child bad been receiving
psychological treatment, and her ability to articulate what had happened remained strong
throughout that time. However, on the day of trial it became apparent that the child, who was
then four, regressed visibly when in the presence of her father. She spoke randomly and
confusedly and her presence of mind got progressively worse. It also was discovered that in
direct violation of the psychologist’s orders, the child’s mother had taken her to a party attended
by her father a few days before the trial was to begin. Neither the psychologist nor I believed
that she would be able to endure testifying in front of a jury, so I made a plea offer, and the
defendant took it.

Prior to sentencing in this case, the judge ordered a pre-sentence evaluation and diagnosis
of the defendant. The diagnosis was that the defendant showed strong inclinations toward
pedophilia and the prognosis for successful treatment was minimal due to the defendant’s
resistance. The evaluators saw no alternative to an active sentence in the defendant’s case. The
judge sentenced him to six years in prison.
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Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

I researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; and was prepared to try the case in Superior Court. | also negotiated the plea agreement
whereby the defendant pled guilty to attempted second-degree sex offense and to taking indecent
liberties with a child.

Counsel for the Defense: Charles L. Morgan, Jr.

Charles Morgan, Jr.
101 N. McDowell St.
Suite 200

Charlotte, NC 28204
(704) 334-9669
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(10) State v. Howie, 85 CRS 61484 Mecklenburg County North Carolina
Date of Representation: July 1985 - September 1986

Court: Superior Court of Mecklenburg County, the Honorable Joseph Pachnowski, Judge
Presiding, heard pre-trial motions, took defendant’s plea and sentenced defendant.

Summary of the case:

As an Assistant District Attorney, I was responsible for prosecuting a number of domestic
violence cases. This case was indicative of the types of obstacles I faced when prosecuting
domestic violence cases.

In the early morning hours of June 30, 1985, the victim awoke to find the defendant on
top of her. He had already penetrated her, and it took her several minutes before she was able to
push him off. She told him to leave, and he complied. The victim had broken off their
relationship four months prior, and since that time, the defendant had refused to leave her alone.
A similar incident had occurred the previous week, but the victim did not report it. At the time
of the second incident, the defendant had outstanding charges against him for first-degree
burglary and assault with a deadly weapon intending to kill or inflict serious injury involving the
same victim. The defendant had been arrested in January 1985 on two separate occasions for
damage to personal property and for assault by pointing a gun and communicating threats, again
all involving the same victim. In April 1985, the defendant was arrested for assault with a
deadly weapon on the same victim.

Due to the escalating violence against the victim, the District Attorney’s Office was
concerned that the defendant eventually would kill this victim, so we were very interested in
pursing a prosecution for first-degree burglary and second-degree rape in this case. However,
problems with the case soon arose. The victim contacted the defendant’s attorney and told him
she wanted to drop all the charges against the defendant. She failed to appear in court for a
hearing, and the judge had to issue a show cause order. She wrote the defendant while he was in
jail letting him know she was trying to help him get out of the charges, and there was evidence
she slept with him after he posted bond and was released pending trial.

Based on the unreliability and hostility of our primary witness, I negotiated a plea
whereby the defendant pled guilty to second-degree rape, and the State dismissed the first-degree
burglary charge. The judge sentenced the defendant to 12 years in prison but suspended the
sentence and placed the defendant on supervised probation. A year later, the defendant violated
the terms of his probation by assaulting the same victim. His twelve year sentence for the rape
conviction was activated.

46



159

Counsel for the Parties:

Counsel for the State: H. Brent McKnight, Asst. Dist. Atty.

1 researched legal issues in the case; interviewed witnesses; briefed and argued pre-trial
motions; and prepared to try the case in Superior Court. I also negotiated the plea agreement
whereby the defendant pled guilty to second-degree rape.

Counsel for the Defense: James Conrad

James Conrad

9009 J.M. Keynes Drive
Suite 11

Charlotte, NC 28266
(704) 549-0511
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19.  Legal Activities: Describe the most significant legal activities you have
pursued, including significant litigation which did not progress to trial or Jegal
matters that did not invelve litigatien. Describe the nature of your participation in
this question, please omit any information protected by the attorney-client privilege
(unless the privilege has been waived).

Over the past twenty years, 1 have pursued a deeper involvement in and
understanding of various legal activities and areas of the law pertinent to the
administration of justice, which, for purposes of this question, I have divided into the
following categories:

Law Reform — I believe that judges should contribute to the process of clarifying and
refining the law and have sought to do so in the following venues:

= Procedural Law: Judicial Conference Advisory Committee on Civil Rules ~
appointed in October, 2001 by Chief Justice Rehnquist. This committee reviews
proposals to clarify and otherwise improve the Federal Rules of Civil Procedure. 1
currently chair a subcommittee on civil forfeiture and sealed settlements and
contribute to the subcommittee on electronic discovery.

»  Substantive Law: American Law Institute — elected to membership in May, 2002. 1
look forward to contributing to its deliberations and to the Restatements.

= Local Rules: Asa member of the Alternative Dispute Resolution committee of the
Mecklenburg County Bar, I drafied and implemented the current Local Rules for the
Western District of North Carolina for Alternative Dispute Resolution.

Alternative Dispute Resolution ~ I believe that judges should encourage parties to
explore resolution of cases short of trial.

= Pursuant to the aforementioned Local Rules, T conduct settlement conferences at the
request of the District Court. I have successfully settled a number of cases, ranging
from Intellectual Property and Hospital-Local Government disputes to Construction
and Employment litigation.

* Encouraging the use of Alternative Dispute Resolution has been a priority since I was
a North Carolina State District Court Judge.
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Legal Education — I believe that judges should teach within the legal profession and
within the community at large. This improves professionalism, fosters understanding of
the legal system, and gives judges a valuable opportunity to listen. (Please see Question
12 of this section for details on the following.)

Teacher - Continuing Legal Education courses.

Faculty Member of UNC-Charlotte and Wingate University — teaching
“Constitutional Law” and “Federal Courts,” and “Legal Environment of Business,”
respectively.

Guest Lecturer - Davidson College, West Point Military Academy, Duke University
School of Law, and UNC-Charlotte.

Professiopalism — 1 believe that judges should encourage fealty to the spirit and letter of
the Code of Professional Responsibility by enforcing it in the courtroom and contributing
to its refinement.

North Carolina State Bar Ethics Committee - reviews ethics questions and proposed
ethics opinions.

Ethics 2000 committee of the North Carolina State Bar - assessed the proposed ABA
Model Code in light of the existing North Carolina Code of Professional
Responsibility and recommended which of the new rules to adopt.

North Carolina Bar Association (NCBA) Professionalism Committee, currently Chair
- This committee has been charged with consolidating the current professionalism
initiatives of the NCBA, developing new professionalism initiatives, and overseeing
the entire professionalism agenda for the NCBA. In 2001, fellow committee
members Theresa Newman, a Dean at Duke University School of Law, Elizabeth
Oxley of the North Carolina Attorney General’s office, and I collaborated on a
comparison of the ABA Model Rules and the North Carolina Code of Professional
Responsibility. The paper was used by members of the North Carolina ABA
delegation in preparation for ABA deliberations on the Model Rules. Currently, the
committee is collecting for publication articles on professionalism written by North
Carolina attorneys. This volume will be distributed to attorneys entering practice in
North Carolina.

Community involvement - Board of Directors for the Bioethics Resource Group
(formerly) and Advisory Board for the Center for Professional and Applied Ethics in
the UNC-Charlotte Department of Philosophy (currently).

Access to the courts - I believe that judges should take measures to improve access to the
courts for people who cannot afford to retain lawyers.

Please see Section III, Question 1 for details about my legal activities in this area.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other
future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you have made to be
compensated in the future for any financial or business interest.

Thrift Savings Plan: $148,151 (01/03)
Federal Employee Retirement System: $10,612 (12/02)

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position te
which you have been nominated.

As 1 have as a judge to date, [ will continue to abide by the following rules
in order to avoid conflict of interest or the appearance of conflict of interest:

1. Maintain thorough and current familiarity with the Judicial Code of
Conduct and relevant federal statutory and case law, and adhere strictly to
their teaching and mandates. Consult with the Circuit Ethics Officer when
necessary to clarify, assign, and apply ethics rules.

2. Require parties at the outset of civil litigation to disclose in writing
corporate affiliations and other entities with a direct financial interest in
litigation. Conduct whatever further inquiries are needed to determine
whether a conflict of interest in fact exists. If there remains a question,
recuse myself at the outset.

3. Keep a current list with the Clerk’s Office of any companies in which I or
my family own stock or have a financial interest, and direct the Clerk not
to assign any cases to me involving those companies.

4, 1f, nonetheless, such a case is assigned to me, disclose the relationship to
the parties. Where recusal is mandatory, immediately recuse. Where the
parties may consent to my continuing as judge upon full disclosure, and
where I am certain I will not be personally influenced or in any way give
the appearance of impropriety, continue as judge upon the filing of their
written consent.
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S. Recuse myself at the outset from cases involving or brought by any

organization to which a family member or I belong, whether it be church,

civic, educational, or any other.

6. If a party is a family acquaintance, recuse except where recusal is not
mandatory and there is express written consent.

Using these personal rules, 1 have not had any problems with conflicts of
interest as a North Carolina State District Court Judge or a U.S. Magistrate Judge.

I am not aware of any categories of litigation or financial arrangements that are
likely to present potential conflicts of interest during my initial service asa U.S.

District Court Judge.

Do you have any plans, commitments, or arrangements to pursue outside
employment, with or without compensation, during your service with the
court? H so, explain.

Since becoming a judge, I have taught some courses in law at area

universities when asked by the Deans to do so. I have done this because I enjoy
teaching and because 1 believe that education is something that I can and should

give back to my community. I would like to continue occasional law teaching at

area universities, subject, of course, to the demands of my cases and to the
approval of the Chief Judge of the Circuit.

List sources and amounts of all income received during the calendar year
preceding the nomination and for the current calendar year, incloding all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria,
and other items exceeding $500. (If you prefer to do se, copies of the
financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.)

Please see attached Federal Disclosure Report.

Please complete the attached financial net worth statement in detail (Add
schedules as called for).

Please see attached net worth statement.

Have you ever held a position or played a role in a political campaign? If so,

please identify the particulars of the campaign, including the candidate, dates of

the campaign, your title and responsibilities.

No
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ASSETS

Cash on hand and in banks 1/03
US Government securities®
Listed securities*
Unlisted securities
Accounts and Notes receivable
Real Estate Owned*
Real Estate Mortgages receiv.
Autos and other personal prop.
Cash value-life insurance
Other assets itemize:
Federal Thrift Savings Plan 1103
Federal Emp. Retirement 12/02
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Total Assets

*Please see attached schedule

CONTINGENT LIABILITES

None

HAROLD BRENT McKNIGHT
FINANCIAL STATEMENT
NET WORTH
as of
February, 2003
LIABILITIES*
$ 16,221 Notes payable to banks-secured §  -0-
8,281 Notes payable to banks-unsecured -0-
207,835 Notes payable to relatives -0-
-0- Notes payable to others -0~
-0- Accounts and bills due 2,917
380,000 Unpaid income tax 0~
-0- Other unpaid income and interest -0-
100,000 est. Real estate mortgage-residence 177,317
30,539 Chattel mortgages and other
liens payable -0-
148,151 Other debts-car loan 6,099
10,612 Total Liabilities $186,333
$901,283
Net Worth $ 714,950

Total Liabilities and Net Worth $901,283

*Please see attached schedule

GENERAL INFORMATION

Are any assets pledged? No

Are you defendant in any suits or legal actions?
No

Have you ever taken bankruptey? No
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Harold Brent McKnight
Financial Statement

Schedule of U.S. Government Securities

U.S. Savings Bonds, Series EE $ 8,281 est.

Dated 1987-1997, worth $12,650 at maturity
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Harold Brent McKnight
Financial Statement

Schedule of Listed Securities
as of year end, 2002

IRA (all mutual funds):
Fidelity Advisors Overseas Fund $ 10,515
Heritage Smallcap Stock Fund 19,199
Income Fund of America 40,323
Investment Co. of America 59,835
IRA: Alliance Premier Growth Fund 14,177
Roth IRAs
Growth Fund of America - A 4,524
Growth Fund of America - B 3,785
Europacific Growth Fund 8,753
Putnam Classic Equity Fund 11,855
Alliance Premier Growth Fund 8,454
Heritage Smallcap Stock Fund ~A 10,341
Heritage Smallcap Stock Fund ~B 10,312
Heritage Smallcap Stock Fund -C 5,762
Total Listed Securities $207,835
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Harold Brent McKnight
Financial Statement

Schedule of Real Estate Owned
Estimated market value

February, 2003
Residence $310,000
7 lots (approx. 5 acres) in
Ashe County, North Carolina 70,000 est.
Total Real Estate Owned $380,000
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Haroeld Brent McKnight
Financial Statement

Schedule of Liabilities
February, 2003

Real Estate Mortgage — Residence
Washington Mutual

Other Debts — Car Loan
North Carolina State Employees Credit Union

Accounts and Bills Due
Citibank Mastercard

Total

Please note:

$177,317

6,099

2,917

$186,333

Other bills and credit cards are typically paid in full each month, with occasional rollover

of a partial balance to a second month.
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rt i by the Ethis
40-10 FINANCIAL DISCLOSURE REPORT Report Requived by the Efnics
in Government Act of 1978
Rev, 112002
Calendar Year 2002 (SU.S.C. app. §§ 101-111)
1. Person Reporting (Last name, First name, Middle initiaf) 2. Court or Organization 3. Date of Report
McKnight, H. Brent Wester District, NC 412912003
4. Title (Anticle HI Judges indicate active or senior status; 5. ReportType (check appropriate type) 6. Reporting Period
is ki indis e art-i
magistrate judges indicate full- or pari-time) @ Norsiation, Date 42872003 1112002
Distriet Court Judge Nominee o
Q) Tnisiat O Anmal O Fimt 411572003
7. Chambers or Office Address & On the basis of the information contained in this Report and any
modifications pertaining thereto, it is, In my opinien. in compliance
Room 195 Chas.R Jonas Fed Bldg with applicable laws and regulations.
401 West Trade Strect b
Reviewing Offi ate
Charlotte, NC 28202 B
IMPORTANT NOTES: The instructions accorypanying this form must be followed. Complete 2l parts, checking the NONE box for each part
where you have no reportable information. Sign on last page.
1. POSITIONS. (Reporting individual only; se pp. 913 of filing instructions)
] NONE - (Norcportable positions,)
POSITION NAME OF ORGANIZATION/ENTITY
1 Adjunet Assistant Professor Wingate University
2. Adjunct Professor University of North Carolina at Charlonte
3 Professional Affiliate Mernber of the Graduate Faculty University of North Caroling at Charlotte
1. AGREEMENTS. Reporting individual onty: see pp. 14-16 of filing instructions)
NONE - (Noreportable agreements.)
DATE PARTIES AND TERMS
1
. NON-INVESTMENT INCOME.(Reporting individuat and spouse; see pp. 1724 of filing instructions)
] NONE - (No reportable non-investment income.)
DATE SOURCE AND TYPE GROSS INCOME
{yours, not spouse’s)
i 2002 Self-employed - Director /Shaklee Corp. - Spouse 6,130.00
2. 2002 University of Notth Carolina at Charlotte 2,200.00
3. 1403470 Unites States Magistrate Judge Salary 46,000.00
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FINANCIAL DISCLOSURE REPORT | Name of Person Reperting Date of Report
McKnight, H. Brent 472912003

. NON-INVESTMENT INCOME.(Reporting individual and spouse; sec pp. 17-24 of filing instructions
] NONE - (Vo reportable son-investment income.)
DATE SOURCE AND TYPE GROSS INCOME,

{youss, nek spouses)
4. 2002 United States Magistrate Judge Salary 126,508.00




171

FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
McKnight, H. Brent 412972003
IV. REIMBURSEMENTS~ ion, lodging, food,
(Inchudes those fo spouse and dependent children. See pp. 2527 of instractions.)
{1 NONE - (No such reportzble refmbursements.)
SOURCE DESCRIPTION
N Exempt
V. GIFTS. dncludes those to spouse and dependent children, Ses pp, 28-31 of instructions.)
71 NONE - (No such reportable gifis)
SOURCE ESCRIPTION VALUE
1. Exempl
VI LIABILITIES. (ncludesthose of spouse and dependent children. See pp. 3234 of instructions.)
M NONE - (Noreportabie Habilities.)
CREDITOR DESCRIPTION VALUE CODE




172

FINANCIAL DISCLOSURE REPORT ‘Name of Person Reporting Date of Report
Pagelofl McKnight, H. Brent 412902003

VII. INVESTMENTS and TRUSTS - income, value, transcations (inchides those of the spotse and dependent children. Sec pp. 34-57 of filing instructions.)

A B c D.
. Income during Gross value at end of Transactions during reporting period
Description of Assets reporting period reporting period
Cincluding trust assets)
) @ o > ) T o Exenipt from isclosare
(o) G @) (&)
Place *(X)* after cach asset exempt Ameunt | Type (eg Vatue Value | Type (ex | Dae Valne | Gain Identity of
from prior disclosure Code t div. yent. o Code2 | Method | buyisell Menth~ | Code { Code t buyer/selier
(A i) 1228 Codes | memger, Day OF JAH | (fprivae
QW redemption) transaction)
I NONE (¥ reportable income, assets, or teansactions)
1. U.§.Savings Bonds Nane 3 T Exempt
2. Raymond James IRA: [ Dividend M T
3 ~Income Fund of America Class A ~ American Funds
3, -~ Investment Co. of Amezica Class A - American
Funds
5. - Fidetity Advisor Overseas Fund
6. - Heritage Swmallcap Stock Fund
7. Europacific Growth Fund A A Dividend 3 T
3. Putnam Classic Equity Fund C1-M A Dividend K T
9. Heritage Series Trust Smallcap Stock Fund A- A A Dividend 3 T
10.  Heritage Series Trust Smalleap Stock Fund A - B A Dividend 3 T
i1, Heritage Series Trust Smalicap Stock Fund A - C A Dividend ¥ T
12, Growth Fund of America IRA - A A Dividend 3 T
13. Growth Fund of America IRA<B A Dividend B T
14.  Heritage Money Market A Dividend 3 T
is.  Alfiance TRA None 1 T
16,  Alliance Premier Growth Fund A Dividend 3 T
1. Income/Gain Codes: A =$1,000 0r less B =$1,001-$2500 C = $2501-$5,000 D = 55,001-515 £ ~$15001-550,000
(SoeColumas Bl andDd)  F = $50,001-5$100,000 G = $100,001-5t.000,000 HI =$1,000,001.85,000,000 H2 =More than $5,000,000
2. Value Codes: 3 =$150000rless K = 515001-50,000 L =$50001-5100,000 M = $100,001-5250,000
(See Columns Cl and D3) N = 5250.000-500,000 O = $500,001-51,000.000 PI =$L000,001-$5000,000 P2 =8$5,000,001-$25,000,000
P3 = $25,000,001-$50,000000 P4 = SMore than $30,000,000

3. Value Method Codes Q = Appraisat R ~Cost(RealEstate Only)  § = Assessment T = Cash/Market
(See Column C2) U =Book Value V= Other W = Estimated
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Name of Person Reporting

McKnight, H. Brent

Diaie of Report
412912003

VHI. ADDITIONAL INFORMATION OR EXPLANATIONS

Information in Section VI is current as of year end, 2002,

Cindicate part of Report)
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
McKnight, H. Brent 412912003

IX. CERTIFICATION.

1 certify that all information given above (including information pertaining to my spouse and miner or dependent children,
if any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was
withheld because it met icable statutory provisions permitting disel 3

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference
regufations.

Signature, %[ ﬁAM M gﬁ% Date 4/'// pqu/ o3

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS

Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

Washington, D.C. 20544




175

UI. General (Public)

An ethical consideration under Canon 2 of the American Bar Association’s
Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional werkload, te find some time to
participate in serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances and the amount of time
devoted to each.

As a North Carolina Assistant District Attorney, State District Court
Judge, and United States Magistrate Judge, I have been prohibited from engaging
in the private practice of law. Therefore, I have not done pro bono legal work or
directly provided legal services to disadvantaged persons. Nevertheless, it has
been and remains a central concern of mine to make courts more accessible to
disadvantaged and indigent people. I have worked in three areas to accomplish
this end.

First, while I was an Assistant District Attorney I saw first-hand that
courts were largely inaccessible to victims of domestic violence, unaware of the
magnitude of the problem, and insensitive to its effects. Over roughly a three-
year period I devoted many hours to the issue of domestic violence and its
relationship to the state courts. I served on the Charlotte-Mecklenburg Citizens
Committee on Domestic Violence and the Domestic Violence Advocacy Council.
1 was named to the Domestic Violence Task Force, which co-authored a report
and later an update on domestic violence in Mecklenburg County, NC. 1
encouraged training for police officers in recognition and response to domestic
violence, urged the District Attorney’s Office to respond aggressively to domestic
violence, helped to develop temporary restraining order petitions which domestic
violence victims could complete and file quickly without having to hire an
attorney, and fostered judicial understanding and sensitivity to the problem.

Second, while a judge in state and federal courts I have become acutely
aware that the civil courts ofien are not open to poor persons because they cannot
afford attorneys. They are thereby denied the full measure of justice that is their
right as United States citizens. Since 1994, I have served as a judicial advisor to
Legal Services of the Southern Piedmont to further my own understanding and to
consider how the courts could be rendered more accessible.

Third, I have worked to improve the quality and availability of indigent
criminal defendant representation. Our district does not have a federal public or
community defender. The caseload has remained consistently high. 1
successfully urged the Mecklenburg County Bar Board of Directors to form a
working group to encourage attorneys in large local firms to take these cases. 1
served as a member of the working group and helped communicate this need to
managing partners. (Please see attached article.)
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The American Bar Association’s Commentary to its Code of Judicial
Conduct states that it is inappropriate for a judge to hold membership in any
orgapization that invidiously discriminates on the basis of race, sex, or
religion. De you currently belong, or have you belonged, to any organization
which discriminates — through either formal membership requirements or
the practical implementation of membership policies? If so, list, with dates of
membership. What have you done te try to change these policies?

Delta Upsilon fraternity at the University of North Carolina-Chapel Hill
Fall, 1973 to Spring, 1974
Membership restricted to male students at the University

Is there a selection commission in your jurisdiction to recommend candidates
for nomination to the federal courts? No

If so, did it recommend your nomination? N/A

Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomipation
and the interviews in which you participated).

During the past few years I have had conversations with colleagues,
friends, and political leaders about the need for additional judges in Charlotte, my
desire to be a District Court Judge, and the possibility of my nomination.

In early January, 2002, I received a telephone call from the Office of
White House Counsel, asking me to come for an interview regarding possible
nomination to a District Court Judgeship in the Eastern District of North Carolina.
1 was interviewed by the White House staff on January 25, 2002. The interview
consisted of general questions about my judicial philosophy and questions about
my background

In October, 2002, Congress created two additional District Court
judgeships for the Western District of North Carolina. 1 telephoned the Office of
the White House Counsel to express my continued interest.

In January, 2003, I received a telephone call indicating that 1 was being
considered and that forms would be sent for me to fill out toward that end, Since
that time 1 have been interviewed by the FBI, which was conducting a background
check, and by the Department of Justice official assigned to review my forms and
writings.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking how you would rule on such case,
issue, or question? If so, explain fully.

No
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5. Please discuss your views on the following criticism involving “judicial activism.”
y 4 g1

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the
judicial branch has usurped-many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than grievance-
resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing eversight responsibilities.

Our Constitution provides a separation of powers among the three branches of
government, maintained by checks and balances. Federal courts are not to reach out and decide
what is not properly before them as defined by Article Il and the justiciability doctrines (the
prohibition against advisory opinions, the political question doctrine, mootness, ripeness, and
standing). The courts should decide actual disputes and stay out of the legislative process. By
limiting who may bring suit in federal court, the standing rules set boundaries on the types of
issues federal courts may hear, including matters addressed by the legislative and executive
branches. The ripeness and mootness doctrines insure that federal courts do not address an issue
prematurely or become involved in matters unnecessarily.

1t is the task and solemn duty of a judge to apply the law — Constitution, statute,
precedent — as written, to the facts of the case at hand. Properly performed, the work of a judge is
derivative, not creating law but clarifying, by deduction or analogy, the conditions of its
application. (Analogy requires finding relevant similarities with what already is in the law, and is
thus bounded and constrained.) A judge interprets and applies law. A judge should respect stare
decisis and approach judicial work with humility and restraint.

In our system of representative government, writing law to achieve social or political
ends is the province of the elected legisiature, not the judiciary. The Constitution, laws, and
precedents bind and define a judge’s authority and method in our Constitutional order. To borrow
from Kant, judges should not view the law as a means to an end but as an end in itself, to be
applied faithfully, impartially, and accurately. For fourteen years, both as a state and federal
judge, 1 have followed these principles.
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Senator SESSIONS. David Proctor.

STATEMENT OF R. DAVID PROCTOR, NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA

Mr. PROCTOR. Yes, sir. Thank you, Mr. Chairman, and thank
you, Senator Schumer.

My lovely wife, you've heard the line my better half, she’s my
better nine-tenths. Teresa is here, along with our children, Luke,
Jake and Shelly Grace. And Senator Shelby was nice enough to
mention Shelly’s birthday is tomorrow. We are very pleased that
she could be here for that.

Also I have—my mother is unable to travel. She’s in a retirement
community in St. Petersburg, Florida, but her brother and sister,
David Ames and Tootie Brown are here, along with David’s wife,
Carol, and Tootie’s children Alec Brown and Liz Repass, who are
my cousins, and Liz’s son, John Thomas. They’ve traveled up from
Salem, Virginia to be with us today.

I would like to thank you. It’s an honor and privilege to be here
before you.

Senator SESSIONS. Thank you. If you would please stand. Happy
birthday, Shelly Grace. Since it is not today, I will not sing, not
that I could.

Senator SCHUMER. He would not sing tomorrow either, Shelly
Grace. [Laughter.]

[The biographical information of Mr. Proctor follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).
Robert David Proctor.

Address: List current place of residence and office
address (es) .

Residence: Birmingham, AL
Office: 2021 Third Avenue North, Birmingham, AL 35203

Date and place of birth.
Deceﬁber 5, 1960; Atlanta, Georgia.

Marital Status (include maiden name of wife, or husband's
name). List spouse's occupation, employer’s name and
business address(es}).

Married to Teresa A. Proctor, homemaker, on May 19, 1984.
Education: List each college and law school you have

attended, including dates of attendance, degrees received,
and dates degrees were granted.

1) University of Tennessee College of Law; 1983-86;

IV DeT e With- honors [ Mayt 1986 i P
2) Carson-Newman College; 1979-82; B.A., May 1983.
3} Ferrum College; August - December 1978; No Degree.

Employmenﬁ Record: List (by year) all business or

professional corporations, companies, firms, or other
enterpriges, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Employment

1) 1993 to Present — Lehr Middlebrooks Price & Proctor,
P.C.; Attorney.

2) 1987-93 — Sirote & Permutt, P.C.; Attorney.

3) 1986-87 — U.S. Court of Appeals, Fourth Circuit; Law
Clerk for the Honorable H. Emcory Widener, Jr.

4) 1986 — Sirote & Permutt, P.C.; Summer Law Clerk.

5) 1986 — Strasburger & Price, L.L.P; Summer Law Clerk.
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6) 1985 — Woods Rogers & Hazelgrove; Summer Law Clerk.
7} 1985 — Winstead Sechrest & Minick, P.C.; Summer Law
Clerk.

8) 1984 - Gentry & Wagner; Summer Law Clerk.

9) 1983-85 — UT Veterinary Teaching Hospital; Security
Guard.

10} 1983 —~ Florida Progress Corp.; Summer Helper.

11} 1883 - Montgomery Ward; Summer Weekend Lawn & Garden
Salesperson.

Board of Directors

1) 1989-2001 — Alabama Goodwill Industries. -

2) 1993 to Present — Lehr Middlebrooks Price & Proctor,
P.C.

3) 1998 to Present — O'Neil Building, L.L.C.

4) 2003 to Present — Drew Battle Memorial Foundation:

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
gervice, rank or rate, serial number and type of discharge
received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

crecsKnoxvidtlerAuxillary: to:the:Bar:Scholarshipzduring::first

year of law school (1983-84).

* Carson-Newman Scholarship during last year of college
(1982). )

Bar Asgsogciations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
coffices which you have held in such groups.

American Bar Association (Lab
Section); Alabama State Bar (Lab
Seminar Speaker); Birmingham Bar Association (Civil Courts
Procedures Committée, Mentor Volunteer, Seminar Speaker) ;
Defense Research Institute (Employment Section, Employment
Committee, Seminar Speaker, Regional Co-Editor for
Employment Section Newsletter) .
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10. Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

I currently belong to the following organization that
participates in lobbying activities from time to time: Defense
Research Institute. I will resign from this organization if
appointed.

I also currently belong to the following organizations that
do not engage in lobbying activities: Briarwood Presbyterian
Church {(Deacon, Chair of Human Regources Committee, Deacon
Administrative Team, Youth Sunday School Teacher); Project
Corporate Leadership (Steering Committee); Birmingham Monday
Morning Quarterback Club; Altadena Country Club; and The Drew
Battle Memorial Foundation (Board Member). ’

11. Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice,

State Court Admissions: Alabama (1988} .

Federal Court Admissions: The Supreme Court of the
United States (2001); United States Court of Appeals: Fifth
(1998), Seventh (2001}, and Eleventh Circuits (1988); Unlted
rrrgtates tDistrietTCourtsy U Northern District of Alabama- ne
(1988), Middle District of Alabama (1988), and Southern
District of Alabama (1993).

I have also been admitted pro hac vice in the following
federal courts: Southern District of New York; Eastern
District of Texas; Middle District of Tennessee; Western
District of Tennessee; Southern District cof Georgia;
Northern District of Georgia; Middle District of Georgia;
Northern District of Mississippi; Southern District of
Mississippi; Eastern District of Louisiana; Western District
of North Carolind; Northern District of Ohio; Northern

“District of Indiana; Sotithern District of Florida; and the
Middle District of Florida.

12. Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
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published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

My formal publications include the following:

Note, Gift Taxation - Interest Free Loans - .
Dickman Court Declares the Crown Loan a Taxable
Gift, 52 Tenn. L.Rev. 331 (Winter, 1985).

Qualified Immunity and the First Amendment,
Governmental Liability DRI Newsletter
(August /September 1991).

i have attached written materials from the following
non-client presentations I have made during the past five

years:

Cumberland School of Law — Annual Employment Law
Update {Panel discussion with the Honorable Karon
0. Bowdre, Judge, Northern District of Alabama,
and John Saxon, Esg.) (December 12, 2002).

Cumberland School of Law — Annual Employment Law
Update (Panel discussion with the Honorable
Sharon Blackburn, Judge, Northern District of
Alabama, and the Honorable John Ott, Magistrate

.Judge, Northern District of Alabama). (December -7, -

2001} .

Cumberland School of Law - Annual Employment Law
Update (Panel discussion with the Honorable U.W.
Clemon, Chief Judge, Northern District of Alabama,
and John Saxon, Esg.) (December 7, 2000).

Birﬁingham Society for Human Resource Management -
Legal and Legislative Update (May 17, 2000).

Defense Research Institute Annual Employment
Seminar - Defending 'Employment Based Class Actions
{May 4-5, 2000).

Cumberland School of Law - Annual Employment Law
Update (Panel digcussion with the Honorable U.W.
Clemon, Judge, and the Honorable John Ott,
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14.

5.

16.

Citations: If you are or have been a judge, éro#idéQ ti)
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Magistrate Judge, Northern District of Alabama)
(December 9, 1999).

. Birmingham Bar Association — Litigating the Sexual
Harassment Case — Defending the Sexual Harassment
Lawsuit (March 19, 1999).

. Cumberland School of Law — Annual Employment Law
Update (Panel discussion with the Honorable U.W.
Clemon, Judge, Northern District of Alabama, and
Michael Quinn, Esg.) (December 10, 1998).

. Birmingham Society of Human Resoureces Management —
Sixth Annual Employment Issues Update (July 23,
1998) .

Health: What is the present state of your health? List the
date ‘of your last physical examination.

I am healthy and aware of no medical conditions that
would in any way interfere with my ability to fulfill my
duties. My last physical examination was in 1998.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court. :
None.

citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism .
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

I have not served as a judge.
Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the

terms of service and whether such positions were elected or

5
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State (chronologically) any unsuccessful

candidacies for elective public office.

None.

17. Legal Career:

a.

Describe chronologically your law practice and
experience after graduation from law school
including: :

1.

whether you served as clerk to a judge, and
if so, the name of the judge, the court, and
the dates of the period you were a clerk;

s The Honorable H. Emory Widener, Jr.,
United States Court of Appeals for the
Fourth Circuit, 1986-87, Law Clerk.

‘whether you practiced alone, and if so, the

addresses and dates;
¢ I have never practiced law alone.

the dates, names and addresses of law firms

or offices, companies or governmental

agencies with which you have been connected,

and the nature of your connection with each;

e’ "girdte & Permutt, P.C., 2311 HighTand
Avenue South, Birmingham, AL 35205-2973;
Associate from 1987-91; Shareholder from
1991-93. .

¢ TLehr Middlebrooks Price & Proctor, P.C.,
2021 Third Avenue North, Birmingham, AL
35203; Shareholder from 1993 to Present.

What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over tﬁe
years?

» Throughout my career, I have practiced
in the area of labor and employment law.

[+3%
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2. Degcribe your typical former clients, and mention
the areas, if any, in which you have specialized.

e My typical clients include business
entities, states, municipalities and
individuals. My practice has
concentrated in the area of labor and
employment litigation.

c. 1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

e I have appeared in court freguently
throughout my legal career.

2. What percentage of these appearances was in:
{a) federal courts;
(b) state courts of record;
(¢} other courts.

¢ I estimate that approximately 85% of my
appearances have been in federal courts;
10% have been in state courts; and 5%
before administrative agencies.

3. What percentage of your litigation was:
R Y o . . i e e
(b) criminal.

¢ 100% of my litigation has been civil in
nature.

4. State the number of cases in courts. of record
you tried to verdict or judgment {rather than
gettled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

e T have tried seven cases to verdict or
judgment . In five of those cases I was
chief counsel, in one I was co-counsel,
and in one I was associate counsel.
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5. What percentage of these trials was:
(a) jury:
{(b) non-jury.

e 57% of the above-referenced cases
involved jury trials.

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also, state as. to each case: '

(a) the date of representation;

(b) the name of the court and the name of the judge or
o judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsgel for
each of the other parties.

The following are ten cases that are representative of
significant litigated matters I have personally handled.

oz A2)e. Maddox . v. Norwood Clinic. Inc.,..783.F...Sup
(N.D. 'Ala. 1992).

Client: Norwood Clinic, Inc.
Dates of representation: 1991-1952.

Judge : The Honorable James H. Hancock, United States
District Court Northern District of Alabama.

Coungel: Samuel Fisher, Esq. {(For the Plaintiff)
Gordon, Silberman, Wiggins & Childs, P.C.
1400 SouthTrust Tower
420 North 20th Street
Rirmingham, AL 35203
(205) 328-0640

Summary : After the passage of the Civil Rights Act of
1991, a widely litigated issue was whether

8
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the Act applied retroactively to cases that
were pending on or before its effective date.
The United States Supreme Court ultimately
ruled that, at least with respect to Sections
101 and 102 of the Act, the statute was not
to be applied retroactively to conduct or
trials oc¢curring before the statute’s
effective date. Rivers v. Roadway Expresgs.
inc., 511 U.S. 298 {1994); Landgraf v. USI
Film Products, 511 U.S. 244 (1994). Before
the Supreme Court decided the issue, however,
and even before the various courts of appeals”
began to weigh in on it there.was substantial
litigation and different interpretations of
the statute among the district courts, I was
counsel in the Maddox case in which Judge

o Hancock decided that the Act was not to be
retroactively applied. Maddox, 783 F. Supp.
at 583-86. I also was counsel for Shelby
Medical Center in an earlier case which was
decided by Judge Acker and in which he
arrived at an opposite conclusion. King v.
Shelby Medical Centeyr, 779 F. Supp. 157 (N.D.
Ala. 1991). During the raging debate
regarding retroactivity, the Maddox and King
cases were cited by scores of courts
addressing the issue.

(2) Cunningham v. Bessemer State Technical College,
79V~91'P—1240-S;(N.D: 5%?;): . e

Clients: Bessemer State Technical College; Dr. W.
Michael Bailey; Mr. Ron Moon; Mr. John Hayes;
Mr. Al Craig.

Dates of representation: 1991.

Judge: The Houorable Samuel C. Pointer, Jr., United
States District Court, Northern District of
Alabama.

Counsel: Byron R. Perkins, Esg. (For Plaintiff)

Gordon, Silberman; Wiggins & Childs, P.C.
- 1400 SouthTrust Tower

420 20th Street North

Birmingham, AL 35203-3204

(205) 328-0640
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Michael J. Antonio, Jr., Esg. (For Plaintiff)
Attorney at Law

2516 1ith Avenue North

Birmingham, AL 35234

(205) 323-0011

Lee Bains, Esg. (Co-Counsel)
Retired - Bessemer Attorney

Summary: Plaintiff sued a two-year state college and
four individuals claiming violation of 42
U.S.C. § 1983 (race discrimination) and Title
VII of the Civil Rights Act of 1964 (race
digcrimination and retaliation). The case
was tried in early December 1991, ‘the wonth-
following the passage of the Civil Rights Act
of 1991 (which changed the law to permit jury
trials in Title VII cases). On the morning
of trial, the Court granted Plaintiff’'s
motion to permit his Title VII claims to be
tried to a jury under the 1991 Act. The
trial lasted approximately one week and,; to
my knowledge, became only the second Civil
Rights Act of 1991 case in the country to be
tried tc a jury. The jury returned a verdict
in favor of all the Defendants, and thus it
is my understanding that the trial also
resulted in the nation’s first ever defense
i the 1991 Act..

(3} Farrar v. O’Neal Steel, Inc., et al., CV-92-P-
1662~-8 (N.D. Ala. Nov. 19, 1993), aff’d, 40 F.34 390 (11 Cir.
1994) .

Clients: O’'Neal Steel, Inc.; Robert Hood.

Dates of representation: 1992-1994. -

Judge : The Honorable Samuel C. Pointer, Jr., United
States District Court, Northern District of
Alabama.

10
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Ann K. Wiggins, Esq. (For the Plaintiff)
Gregory O. Wiggins, Esqg. (For the Plaintiff)
Gordon, Silberman, Wiggins & Childs, P.C.
1400 SouthTrust Tower

420 20th Street North

Birmingham, AL 35203-3204

{(205) 328-0640

This was one of — if not the — last non-jury
Title VII cases tried before Judge Pointer.
This hard fought case involved a large number
of witnesses and exhibits. Plaintiff claimed
that she was the subject of gender
discrimination and retaliation when she did
not receive a promotion to a management—level
position. One of the witnesses who supported
her claims was the former Vice President of
Human Resources, who had been terminated from
the Company and was disgruntled. Trial began
on September 30, 1993, and after a lengthy
continuation was granted at the request of
Plaintiff’s counsel, was concluded on
November 19, 1993. Judge Pointer entered
judgment in favor of the Defendants with
respect to all claims and that decision was
affirmed on appeal.

(4) Goffer v. Marbury, 956 F.2d 1045 (11®™ Cir. 1992).

ﬁyclients:vM

Alabama A & M University; Carl Harris

Marbury; Leon Frazier; Jay Carringto
Franklin Perry; Dinsimore G. Robinson;
Irmatine Bealyer; Thomas Fuller; Lucian
Blankenship; Chris McNair; Elliott
Miaselliot; George A. Miller; Wayman Sherrer;
John Stallworth; Oscar D. Tucker; Clifford
Walker; and Guy Hunt, Governor of the State
of Alabama. -

Dates of representation: 1990-1992.

Judge :

The Honorable Edwin L. Nelson, United States
District Court, Northern District of Alabama.

11
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Counsel: John A. Wilmer, Esq. (For Plaintiff)
Wilmer & Lee, P.A.
P. 0. Box 2168
Huntsville, AL 35804
(256) 533-0202

Stuart Edwin Smith, Esqg. (For Plaintiff)
200 Clinton Avenue West, Suite 301
Huntsville, AL 35801-49518

(256} 533-3090

Roscoe Roberts, Jr., Esq.
(Trial Counsel For Defendants)
P.O. Box 287

Huntsville, AL 35804

{205} 536-8882

Roderic G. Steakley, Esg. (Co-Counsel
on Appeal)

Sirote & Permutt, P.C.

P.O. Box 18248

Huntsville, AL 35804

(256) 536-1711

Summary: Plaintiff, former in-house counsel to Alabama
A & M University, sued the Defendants for
defamation, stigmatization, and violation of
her First Amendment right to free speech

compensatory and punitive damages.

Rod Steakley and I were retained to répresent
the Defendants on appeal; we did not try the
case. I performed the research and drafted
the brief, and Rod Steakley argued the
appeal. We also consulted with another
counsel for Alabama A & M University, Joe
Whatley, Jr., Esq., Whatley Drake, L.L.C.,
2323 2nd Avenue North, Birmingham, AL 35203,
(205) 328-9576.

We were successful in obtaining a reversal of
the judgment in Plaintiff’s favor with the
exception of the defamation and
stigmatization claims against Defendant
Frazier. In doing so, we persuaded the

12
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Eleventh Circuit that the District Court
misapplied the balancing test of Pickering v.
Board of Education, 391 U.S. 563 (1968) and
Connick v. Myers, 461 U.S. 138 (1983). The

trial court “treated Goffer’s expressions as
one unitary incident of speech when, in fact,
Goffer spoke on a number occasions, over a
substantial period of time, on divergent
subject matters, to various audiences, and
under different circumstances.” Goffer, 956
F.2d 1047-48. Also, the Court failed to give
proper consideration to whether an -
attorney/client relationship existed between
Goffer and the Defendants and, if it did,
what. effect that relationship should have on
the First Amendment claims. Accordingly, the
Court of Appeals reversed and remanded the
lion’s share of the case (which was later
resolved via settlement).

(5) Saville v. Houston County Healthcare Authority,

852 F. Supp. 1512 (M.D. Ala. 1994).
Clients: Houston County Healthcare Authority;
Southeast Alabama Medical Center; Virginia
Gale Holiday.!

Dates of representation: 1993-1896.

Myron. H..Thompgon, Uni

States Distr t "Court, Northern District’
Alabama.
Counsel: Samuel Fisher, Esq. {For Plaintiff)

Ann C. Robertson, Esqg.

Gordon, Silberman, Wiggins & Childs, P.C.
1400 SouthTrust Tower

420 North 20th Street -
Birwmingham, AL 35203

{205} 328-0640 '

* Holiday was dismissed from the case prior to trial.

13
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Gary Claborn Sherer, Esq.
{(For Michael Shanks, an Individual Defendant)
Rhodes and Sherrer, P.C.

D P.O. Box 7122

Dothan, AL 36302-7122
(334) 792-6213

Mary E. Pilcher, Esg.

(For Michael Shanks, an Individual Defendant
Stein & Brewster :

P.O. Box 1051

Mobile, AL 36633-1051

{251} 433-2002

Dow T. Huskey, Jr., Esq.

{(For Troy State University)

P.O. Drawer 550 )
Dothan, AL, 36302-0550
{334) 794-3366

Plaintiff, an employee and student in a nurse
anesthetist program, alleged that the
Defendants were liable under a broad range of
legal theories: sexual harassment,
retaliation, violationsg of the First and
Fourteenth Amendments, invasion of privacy,
outrageous conduct, outrage, assault and
battery, and breach of contract. Plaintiff
alleged that Michael Shanks, who was sued

“counsel; “acted inappropriately towards h

dually;and:representediby.separats

and that our clients were responsible for
that misconduct. Our clients investigated
Shanks’ conduct and concluded that he had
sexually harassed the Plaintiff. Furthermore,
after that investigation was completed,
Shanks was instrumental in causing the
Plaintiff to be placed on probation and
thereafter terminated.

The trial court granted our motion for
summary judgment in part, and the- issues that
remained in the case involved whetBer the
Defendants were liable to Plaintiff under her
claims of sexual harassment, retaliation,
assault and battery, and breach of contract.

14
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On the eve of trial, Shanks paid a
substantial sum of his own personal money to
settle the claims against him, and, as part
of the settlement, he and his counsel agreed
to meet with Plaintiff’s counsel and to
discuss with them every facet of the

. Defendants’ trial plan. This obviously
necegsitated a last moment change of our
trial strategy.

At trial, the Plaintiff conceded the contract
claim and the case went to the jury on her
sexual harassment and retaliation claims.

The jury, through special interrogatories,
found that while the Plaintiff had been
sexually harassed by Shanks (and our clients
were vicariously liable for it), she was not
the victim of retaliation and, in fact, the
reason she was terminated from employment and
from the nurse anesthesia program was due to
her own poor performance unrelated to the
sexual harassment. On the harassment claim,
the jury awarded the Plaintiff $100,000 in
compensatory damages and $50,000 in punitive
damages .?

On behalf of our clients, we filed post-
judgment motions challenging the Court’s
application of law and instructions to the
jury on the harassment. claim.  Ou

3

and were pending before the trial court for
three years when the case was finally settled
by the parties. The memorandum opinion
ruling on our motion for summary judgment. has
been cited over forty times by a variety of
courts and in a number of states and
circuits. It has also been cited-in a
considerable number of law reviews and
periodicals.

2 The $50,000 punitive damage award was not recoverabie against
our clients (who were state actors), so the actual verdigct.was. for
$100,000.

is5
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(6) McAnnally v. WynSouth Molded Products, 912 F.
Supp. 512 (N.D. Ala. 1996).

Client:

WynSouth Molded Products.

Dates of representation: 1995-1996.

Judge:

Counsel:

sSummary :

Jield that the argument was contrary.to

The Honorable Edwin L. Nelson, United States
District Court, Northern District of Alabama.

Robyn Bufford-Bennitt, Esg. (For Plaintiff)
Bennitt & Bufford, L.L.C.

300 Cahaba Park South, Suite 116
Birmingham, AL 35242

(205) 408-7240

James R. Crockrell, Esg. (Co-Counsel)
Attorney at Law

725 Parkway Drive, S.W.

Leeds, AL 3509

(205) 699-3169

This lawsuit was filed under the Family and
Medical Leave Act of 1993. Plaintiff
asserted that her alleged loss of job
security and the resulting mental distress
were damages for which she could seek
recovery under the statute’s “other
compensation” language. The District Court

plain Tanguage of ‘th 1A, See TSTCTTE
2617 (a) (1Y (A) (1)~ (ii). The Court concluded
that because the statutory provision did not
demonstrate that Congress used the term
“other cowmpensation” in a fashion to
encompass damages for mental distress, the
employee’s claim for mental distress was due
to be stricken. This was one of the first
cases which interpreted the “other
compensation” language and addressed the
remedies available to FMLA plaintiffs. It
has been c¢ited by numerous courts from
virtually every circuit, as weil as in
annotations to 29 U.S.C. § 2617, law reviews,
legal periodicals, and ALR Annotations.

i6
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(7) Dyke v. O'Neal Steel, Inc., 00-CV-92 (N.D. Ind.
June 7, 2001), aff’'d, — F.3d —, (7" Cir. May 5, 2003).

Client:

O’Neal Steel, Inc.

Dates of representation: 1999-Present.

Judge :

Counsel:

Summary:

Disabilities Act.
“monocular visién and,”

The Honorable Roger B. Cosbey, United States
Magistrate Judge, Northern District of
Indiana. ‘

Christopher C. Myers, Esqg. (For Plaintiff)
Shane C. Mulholland, Esq. (For Plaintiff)
Christopher C. Myers & Associates

809 S. Calhoun Street, Suite 400

Fort Wayne, IN 46802

(219) 424-0600

Laura C. O'Donnell, Esq.

(Local Counsel for O'Neal Steel, Inc.)
Baker & Daniels

111 E. Wayne Street, Suite 800

Fort Wayne, IN 46802

{260) 424-8000

Plaintiff brought this action alleging that
he was terminated from his temporary
employment and not hired for regular
employment in violation of the Americans With
Pla

to pass the vision test required for work in
O’Neal Steel’s warehouse. To pass the test,
employees must have vision in both eyes, be
able to distinguish color, have normal depth
perception, and possess a normal field of
vision. These standards were designed so
that persons who were hired would have
adequate vision to safely and effectively
perform their job duties in a warehouse where
they must navigate their environment, avoid
walking into protruding pieces of metal,
avoid being struck by forklifts and other
moving equipment, and see hazards in the
warehouse as they move around in O’Neal’s
facility.

At the same Cime that Plaintiff was
contending that O’'Neal should have hired him,

17
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notwithstanding his monocular vision, he was
in the process of applying for and receiving
Social Security disability benefits based
upon his representation (and the Social
Security Administration’s finding) that he
was disabled.

The District Court granted O’Neal Steel’'s
summary judgment motion. In doing so, the
trial court found (1) Plaintiff did not have
a substantially limiting impairment; (2}
Plaintiff was not a gualified individual with
a disability, and was estopped from asserting
that he was a qualified individual because he
could not sufficiently explain the
inconsistencies between what he told the
Social Security Administration and what he
claimed in his lawsuit; (3) even if not
estopped to assert otherwise, Plaintiff was
clearly not a qualified individual for a
full-time position at O'Neal Steel; (4)
O’Neal was entitled to prevail on its
affirmative defense that its gualification
standards are proper under 42 U.S5.C.
§ 12113(a); and (5) in any event, Plaintiff
would not have been hired at O'Neal Steel
because his criminal history would have
precluded his employment. (Plaintiff
admitted to prior convictions for three
_..crimes of violence, which disqualified him
Fromrworking at O'Neal Steely.

Plaintiff appealed this case to the Seventh
Circuit Court of Appeals. The case has been
fully briefed and was argued on January 10,
2002. The parties await a decision from the
Court of Appeals.
(8) Michael v. Xerox Corporation, Case No. 8:99-CV-
1177-T-17TBM (M.D. Fla. Feb. 5, 2002).

Client: Xerox Corporation.
Dates of representation; 1999-2002.
Judge : The Honorable Elizabeth A. Kovachewvich, Chief

Judge, United States District Court, Middle
District of Florida (Tampa Division).

18
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Counsel: Thomas John Dandar, Esg. (For Plaintiff)}
Dandar & Dandar, P.A.
P.0C. Box 24597
Tampa, FL 33623-4597
(813) 289-3858

Jona J. Miller, Esqg. (For Michael Masters)
King & Spalding

5156 Siesta Woods Drive

Sarasota, FL 34242

(241) 346-9438

Summary: Plaintiff, a former marketing-executive of
Xerox, filed suit claiming, among other
things, sexual harasswent, retaliation, and
assault and battery. She also sued Michael -
Masters, an individual who worked at Xerox.
Xerox filed a counterclaim against Plaintiff
for her failure to return a commission to
Xerox on a sale she made that never produced
revenue. At the conclusion of lengthy
discovery, the trial Court granted Xerox's
summary judgment motion on all of Plaintiff’s
claims, and denied the wmotions of Plaintiff
(in full) and Masters (in part). The case
was set on the trial docket and the only jury
issues to be tried were (1) whether Masters
was liable to Plaintiff, and (2) whether

Plaintiff was liable to Xerox. The case

settled before trial. : .

(9) Skrinska v. Board of Regents of the University of
Wisconsin System, CV-0106282 (Jefferson County Circuit Court, May
24, 2002), aff'd, 2002 Ala. Civ. App. LEXIS 1141 (Ala. Civ. App.
Nov. 22, 2002), cert. denied, So. 24 (Ala. Mar. 11,

2003) .

Clients: The Board of Regents of the University of
Wisconsin System; University of Wisconsin —
Milwaukee (“UMW”); Dean Randall Lambrecht.

Dates of representation: 2001-2003.

i9 -
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Judge: The Honorable N. Daniel Rogers, Jr., Circuit
Court Judge, Jefferson County, Alabama.?

Counsel: Susan Williams Reeves, Esqg. (For Plaintiff)
Attorney at Law
714 South 29th Street
Birmingham, AL 35233-2810
(205} 322-6631

Summary: Plaintiff is a former UWM professor who moved
to Alabama and initiated a declaratory
judgment action in Jefferson County Circuit
Court seeking a determination-that he was the
rightful owner of certain research equipment
he removed from UWM’s campus. UWM contested
his claim and filed a motion to dismiss based
ot lack of personal jurisdiction and venue.
Plaintiff then amended his complaint to
assert certain tort claims against the
Defendants and the Defendants responded by
renewing their motion to dismiss. The major
issues presented in this case were: 1)
Should an Alabama court recognize, under the
doctrine of comity, the immunity defenses of
a Wisconsin university and its public
official? (2) Did an Alabama court have in
personan jurisdiction over a university in
Wisconsin and one of its deans? (3) Was venue
proper in Alabama or Wisconsin? (4) Should

the. Court dismiss. the. case under the. doo

o n rhe’trial court

a sixteen-page opinion, ruled in the

Defendants’ favor on each of these issues.

The decision was affirmed on appeal.

(10) Burleson v. Colpert»County - Northwest Alsbama
Healthcare Authority, 221 F. Supp. 2d 1265 (N.D. Ala. 2002).

Clients: The Ceolbert County-Northwest Alabama
Healthcare Authority, d/b/a Helen Keller
Hogpital; Myr. William H. Anderson.

Dates of representation: 2000-2003.

2 Judge Rogers opinion was affirmed by the Alabama Court of
Civil Appeals and the Alabama Supreme Court denied Plaintiff’s petition
for writ of certiorari.

20
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Judge: The Honorable Karon O. Bowdre, United States
District Court, Northern District of Alabama.

Counsel: Henry F. Sherrod, III, Esqg.(For Plaintiff)
Henry F. Sherrod, III, P.C.
P. O. Box 606
Florence, AL 35631-0606
{(256) 740-8367

Summary: Plaintiff was terminated as part of a
reduction-in-force. He claimed that his
termination was motivated by his candidacy
for a seat on the Colbert County Commission.
(He was subsequently elected). The Court
granted summary judgment to the Defendants
finding that (1) Plaintiff’s mere candidacy
was not protected speech under the First
Amendment; (2) Plaintiff did not present
substantial evidence that his candidacy was a
substantial or motivating factor in the
decision to terminate his employment; and (3)
Defendants would have made the same decision
even if Plaintiff’s candidacy were protected
and had been a substantial or motivating
factor.

19. Legal Activities: Describe the most significant legal
activities you have pursued, including significant ’
11t1gatlon which did not progress to trial or legal matters

snot, involveul1t1gatxon.L Describesthe«natun

your participation in this questlon, please omit any
information protected by the attorney-client privilege

(unless the privilege has been waived.)

The following matters reflect that I have participated in a
broad range of litigation and non-litigation tasks as a
practicing attorney. ~

(1) I have defended a number of class actions. In some of
these, the class claims were dismissed and/or not certified. See
e.9., Hackworth v. Department of Public Safety, 2:88-CV-962 (M.D.
Ala.) Cunningham v. Xerox Corporation, CV-95-N-270-$ (N.D.,
ala.); Reyna v. HealthSouth, Inc., CV-97-J-3090-5 (N.D. Ala.};

2%
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and Justice v. Denver Thomas nc., CV-93-AR-1114-8 (N.D. Ala.).
I was the Chief Counsel in all these cases except Hackworth.*

In other cases in which I have served as Chief Counsel, the
court certified the class and, at various stages of litigation,
the cases were settled with the approval of the court. See e.49.,
Washington v ‘Neal St Inc., CV-93-2407-8 (N.D. Ala.}; Cox
v. Industry Service Company, Inc., CV-93-P-2249-S (N.D. Ala.);

v.. Aladan Corporation/Lond International Group, CV-99-T-
1089-N (N.D. Ala.) {(non-Rule 23 Class).® This experience has
allowed me to litigate a number of complex class action issues
and provided me a solid foundation in understanding Federal Rule
of Civil Procedure 23.

(2) In recent years, my litigation practice has been
augmented by a mediation practice. I have been retained as a
mediator in approximately ten matters and have successfully
mediated all but two of those cases. While my wmediation practice
has concentrated on employment cases, I also have been asked to
serve in a case involving a partner leaving a law firm and the
disputes that consequently arose. My litigation practice has
limited my ability to mediate more cases, but I have truly
enjoyed serving other attorneys and their clients in this role.

In addition to my mediation practice, I have also been
called upon to serve as an arbitrator. Recently, I was retained
by Plaintiffs’ and Defendants’ counsel to arbitrate more than 50
commercial fraud cases.

* The Hackworth case involved a challenge under  the Fourth
Amendment to the Department of Public Safety's Drug Testing Program for
highway patrol officers. The judge was the Honorable Truman Hobbs, Chief
Judge of the Middle District of Alabama. The Attorney General, Don
Siegelman retained David Middlebrooks and me to defend this case. In my
first year of practice, I successfully argued that the Plaintiff could
not meet the requirements of Rule 23(a) (2) or (3).

s The Cox case was successfully mediated by Frank S. James, III,
of Berkowitz, Lefkovits, Isom & Kushmer, after the court had certified
the class. To my koowledge, this was one of the first times that such
a large class action was resolved through the Northern District’s then
new alternative dispute resolution process. Subseguently, the Aladan
case was also successfully mediated by another attorney, J. Allen
Schreiber, of Schreiber & Petro, P.C.

22
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(3) In a case I litigated in the Northern District of
Mississippi, Rogers v. Kellwood Corporation, CV-96-105 (N.D.
Miss.), I utilized technology during the Magistrate-conducted
mediation to display in the courtroom excerpts from the
Plaintiff’s deposition that were contained on a compact disk.
Although this technique is fairly common today, it was a
relatively new technique (particularly in this geographic area)
seven years ago. My use of that technology was highlighted in
an article published in the Summer 1997 edition of the AmLaw
Tech. See “Depositions Go Digital,” AmlLaw Tech, at p. 23 (Summer
1997) . .

(4) Several years ago, one of my clients, a state college,
was the target of an FBI investigation that centered around an
adult learning program. Unbeknownst to the college; one of its
faculty members had been submitting fraudulent reports regarding
the number of students who attended her off-campus classes. I
was the lead counsel for the college in cooperating with the
FBI's investigation, conducting a separate investigation for the
college, and defending the Teacher’s Fair Dismissal Act claim
that was later brought by the employee. During that process, I
was called upon to deal with several matters, including issues
related to the Fourth, Sixth, and Fourteenth Amendments, and
Alabama state law regarding dismissal of teachers. The matter
was concluded when the teacher’s termination was upheld by a Fair
Digmissal Act hearing officer and the United States was
successful in obtaining a guilty plea from her. The college was
absolved of any wrongdoing.

to reports of drug activities taking place in its warehouse on
the graveyard shift. I assisted in an investigation which
involved the Jefferson County Sheriff’s Department and
Pinkerton’s Security. A private investigator was “hired” in the
facility and posed as a janitor on the shift. He was.able to
make “drug buys” from several company employees and met with law
enforcement officials immediately after each buy. I-also
coordinated the conclusion of the sting operation when Jefferson
County Sheriff’s Deputies came to the facility during the
midnight shift and arrested those involved in the drug activity.
lLater, I was called as a prosecution witness during the trial:of
one of the criminal defendants.

23
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any fimancial
or business interest.

I do not anticipate receiving any such funds with the
exception of amount(s) I will be paid by my firm if I am
called upon to resign in order to accept an appointment.
Although those amounts cannot be determined at this time, I
expect that my firm and I would agree on any such payments
before I took the bench. :

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your imnitial
service in the position to which you have been nominated.

If I am fortunate enough to be appointed, when

. E
and other conflicts which is available online at
www.uscourts.gov/ publications.html; (2) keep informed of
any and all published advisory opinions of the Cowmittee om
Codes of Conduct of the Judicial Conference of the United
States; as well as all other relevant sources; (3} seek
guidance from my fellow judges; and (4) if neceéssary, seek
advice from the Committee. -

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during

your service with the court? If so, explain.

No.
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List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding 5500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report.

Please complete the attached financial net worth statement _
in detail (Add schedules as called for).

See attached Financial Statement.
Have. you ever held a position or played a role in a
peolitical campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

No.

25
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FINANCIAIL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets (including bank accounts,. real
estate, securities, trusts, investments, and other Ffinancial
holdings) all liabilities ({(including debts, mortgages, loans, and
other fimancial obligations) of yourself, your spouse, and other
immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 5§800§ 00| Notes payable to banks-secured 29 jo00 | 06
{BEquity Line of Credit) 1
U.S. Government securities-add 0} 00} Notes payable to banks;unsecured oF 00
schedule
Listed securities-add schedule ¢f 00| Notes payable to relatives : oF G0
Unlisted securities--add schedule 0} 00} Notes payable to others 0§ 00
Accounts and notes receivable: 0] 00} Accounts and bills due of 00
Due from relatives and friends 0} 00{ Unpaid income tax o} oojf
Due from others 0} 00} Other unpaid income and interest o} ool
Doubtful 0| 00} Real estate mortgages payable-add 2731900 § 00
schedule
Real estate owned-add schedule 1} 440000 | o0} Chattel wortgages and other lienms o} 09
2)] 39606 00| payable B
Real estate mortgages receivable 0] 00] Other debts-itemize: . = :
Autes and other personal property 4210060} 00 Mastexr Card 2 {800 ‘,00 .

[ Cashuvaluelite

Other assets itemize: Parisians 1900 00]
401 {k) 291000} 00
Income Tax Refunds 11500}% 00
Personal Bousehold Items 240 100G | 00| Total liabilities . 316 {800 00
Net Worth 766 1500} 09
Total Assets OB313001 00} Total liabilities and net worth 10831360 | 09
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor 3}[258{000] 60 Are any assets pledged? (Add Wol
schedule) g
On leaseg or contracts 0f 00{ Are you defendant in any suits or No
legal actions?
Legal Claims 0] 00| Have you ever taken bankruptey? No
Provision for Federal Income Tax o} o¢
Other special debt of 00
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Notes from Financial Statement:

1)

2}

3)

This represents the value of my residence

I have a one-quarter interest in O’Neill Building, LLC which
owns the building my firm leases. As the fair market value of
the building owned by the O’Neill Building, LLC has not been
determined, it is impossible to properly value my ownership
interest. My equity interest is $39,600.00 and for purposes
of this statement that is the only amount I have used. I
expect my ownership interest, oncé determined, would be
substantially more than my equity interest. -

This amount represents the maximum amount of ﬁy guarantee for

the financing of the building referred to in footnote 2 and
owned by the O’'Neill Building, LLC.

27
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REAL ESTATE SCHED

PERSONAL RESIDENCE (as of April 20, 2603)
Property Address Legal Owner Purchase Present Market Value*
Year/Price Loan Balance
2508 Aspen Cove Circle | R. David Proctor & | 1998/ $368,000 $273,900 $440,000
Birmingham, AL 35243 | Teresa A. Proctor.
*Estimate ’
34019 wpd ‘
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l o0 i FINANCIAL DISCLOSURE REPORT Report Required by the Edhics
in Government Act of 1978.
Rer. 12007 FOR CALENDAR YEAR 2002 (S USC App.. $§105-111)
1. Person Reporting (Last name. first, middie initial) 2. Court of Organtzation 3. Date of Report
United States District Court
Proctor, R. David R Northern District of Alabama 4/25/2003
4. Title  ({Article HI judges indicate active or senior status; | S.  ReportType (check typey 6. iog Perlod

magistraie judges indicate fidl- ar part-dime} X Nomination, D
2 Nomination, Date
—leitial . Apoual  _Fial 11112002 - 4/20/2003

On thie basis of the uforraation contained in this Report and
any madifications pertaining thereta, it br, in my opinios,
in writh spplicable laws and

41.S. District Judge
7. Chambers or Office Address R

2021 Third Avenue Narth

Birmingham, AL 35203 Officer - Date

1. POSITIONS. (Reporring individual only: see ppr. 9-33 of Fustevctians.}

PQSITION NAME OF ORGANIZATION/ENTITY
H NONE (No reportable positions.)
!___J

i
Shareholder; Vice President; Trustee Lehr Middlebrooks Price & Practor, P.C.
2

Member O'Neill Building, LLC

3
Board Member

TI. AGREEMENTS. ®eporting individucl onfy: sce pp. M:56 of Insiructions.)
... PARTIES AND TERM:

The Drew Batile Foundation

4 ‘ s
i X ’ NONE {Mo reportable agrecments.)
1

* My law firm and | willin the future diScuss an agreement regarding appropriate payment for my interest

in the firm. ltis o« d that such an agreement will be for an exact amount and payable over one

1

_yearorless. At present, however, there are no such agre

. IEAQII%INVESTMENT INCOME.S Reportng indisihual sadsposs v . 17:24 of Instructions.} GROSS TNCOME

1
{ | NONE (Nn reportable non-iavestment incoruc.}
L
2002 - _Lehr Middlebrooks Price & Prociar, P.C. {altorney comp tion) M 208,561.03
2003 Lehr Middiebrooks Price & Proctor, P.C. S 4233332
: s
4 .
H

5 .
. T
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 Manws of Persan Repocting Diatc of Repact

FINANCIAL DISCLOSURE REPORT ; R, David Proglor | a20/2003

IV. REIMBURSEMENTS --transporiation, lodging, food, enterfainment.

{Includes those 0 spouse and dependent children. Sce gp. 25-27 of Instructions.}

SOURCE DESCRIPTION
! l NONE (o such reportable mimbarsemonts. }
[

)

Exempt

3

o

V. GIFTS. (inclules those to sposse and dependent children. Sec pp. 28-31 of Iustrucsions.)

SQURCE DESCRIPTION VALUE

’ ] NONE {No such repartable gifts.)
SO

s
VE LIABILITIES. Onctides those of speusc and dependent chitdeen See po. 32-33 of fons.}
CREDITOR . DESCRIPTION VALUE_CODE*

E 1 ) :
X ‘ NONE fNo repartablc Fiabilifies.)

£




209

+ Nasuc: of Person Reportiag Date of Repon, I

FINANCIAL DISCLOSURE REPORT ' R, David Proctor | 4m9rzo03

VIL Page 1 INVESTMENTS and TRUSTS - income, value, transactions (uetues sose of

spouse and dependent children, Sec pp. 39-57 of Irsteuctions.)

[} NONE Glorsportic income. asscts,

| —

' Fidefty Advisor Div, Growth

A Biv. ;| K T Exempt
? Evergreen Select Adj, Alow b T
* Oppenheimer Quest AlbDw KT
* Calamos Market Neutral Bl O P K | T
s Salomon Cabila! Fund A Div. K T ~ "
fﬂggity Advisor Small Cap Nane ; K T
7 Det Corporate Bond C |DviSTCG K | T

* Ener Plus Res. Trust A Div. K

T
** Fidelity Advisor None . K | T : i -
¥ Delaware Select Growth None - K T '

*? Menilt Lynch Global Growth (LB) | Nore | K | T

" United Technologies Corp, Albv iJg 1T ]

** cMA Maney Fund B L | x T

15 O'Neilt Building LLC None M | W .

16
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Namx of Person Reposting. " Datecof Report

FINANCIAL DISCLOSURE REPORT R David Prodor 292003

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report))

1 Positions
. POSITION NAME OF ORGANIZATION/ENTITY
Steering Committee Member Project Corporate Leadership

IX. CERTIFICATION.

T Y certify thiat a1 information given above (including information pertaining to my spouse and minor or dependent childton, (£ any) 15
accurate, true, and complete to the best of my knowledge and belief, and that any information: not reported was withheld because it met
Frabl, e P o
PP ¥ P

1 further certify that eamned income from outside cmploy and h iz and the P f gifts which have been reported are in
compliance with the provisians of S U.S.C. app.. § 501 et. seq., 5 U.S.C. § 7353 and Judicial Couference: regulations.

E@@ o 5l5[03 )

Signature

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.C. App., § 104)
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.® Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

. I served from 1989-2000 on the Board of Alabama Goodwill
Industries. Alabama Goodwill Industries provides
employment opportunities for persons with disabilities.

L ] When asked to do so, I have provided pro bono work for
organizations such as Alabama Goodwill Industries, A
Baby’'s Place {a home for HIV-positive children), and
other charitable organizations.

® As a member of the Monday Morning Quarterback Club of
Birmingham since 1991, I have been active in fund-
raising for the Crippled Children’s Foundation and other
children’s charities.

. I am a deacon at Briarwood Presbyterian Church and
currently serve on the Diaconate Administrative Team
(*DAT”). The Church’s Diaconate and the DAT are often
called upon to give input to the Mercy Committee of the
church, which is commissioned to provide material and

“other“aid "to persons who are disadvantaged :

® I have recently been asked to serve as a Board Member
for the Drew Battle Memorial Foundation. The mission of
this organization is to organize and offer a baseball
clinic for fathers and sons and the organization’s
emphasis will be to target at risk children and families
and provide an opportunity for improved relationships
between fathers and sons. Drew Battle was a good
friend, classmate, and baseball teammate of my eight-
year-o0ld son, Jake. Drew passed away in October 2002
after a courageous bout with cancer.

The American Bar Association’s Commentary te its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religiocn. Do

29
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you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policiea?

No.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in whlch you
participated) .

There is no selection commission in my jurisdiction to
recommend candidates for nomination to the federal courts.

Over the past two years, I have been encouraged by
persons close to me to seek an appointment to the federal
bench and consequently expressed my interest in becoming a
federal judge to both Senators Shelby and Sessions. I have
been interviewed by both of them® as well as members of '
their respective staffs. In April 2003, I was invited to
the White House to interview with Judge Al Gonzales' and
David Leach. Also, that month, I was interviewed by a“FBI™
agent and attorney with the Justice Department. On
Wednesday, April 30, 2002, I was informed that I would be

nominated on May 1, 2003.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully. -

No.-

s I had also interviewed with the Senators and their staff for

a previous district court judgeship that was filled in 2001%.

30
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Please discuss your views on the following criticism
involving "judicial activism.®

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

da. A tendency by the judiciary toward 1oosening
jurisdictional requirements such as standing and®
ripeness; and

gl tendencytbys thejudiciary torimpose itse
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

My experience as a former law clerk and federal -
litigator have helped shape wmy views regarding the proper
role of the federal judiciary. Pursuant to Article III of
the United States Constitution, judges are to decide “cases”
and “controversies.” Judges are not legislators. Their
decisions must be basad on legal judgments, not political
will or personal views. ‘

Only if an actual case or controversy is properly before
the Court {e.g., the Court has jurisdiction, the parties
have proper standing and the issues are ripe for
adjudication) is judicial action warranted. In that event,
the judge must apply the rule of law as the Framers or

31 -
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Congress drafted it, and as higher courts have interpreted
it. In other words, any judicial decision must show
fidelity to the Constitution, applicable statutes, and
precedent.
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Senator SESSIONS. Mr. Robinson.

STATEMENT OF STEPHEN C. ROBINSON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK

Mr. ROBINSON. Thank you, Mr. Chair. Senator Schumer, thank
you so much for your kind remarks. In particular, thank you for
mentioning my wife, who I hope is watching and would be proud,
not so much that I'm here today, but mostly proud of our daughter,
who has grown to be a fine young lady, and she is here with us
today, Victoria.

Unfortunately, my mother, Yvonne Robinson, and my two broth-
ers, Guy and Chester, are not here today, but they are back at
Brooklyn anxiously awaiting word on the events of today.

I also would like to thank Senator Clinton and Senators Dodd
and Lieberman for their long-term friendship and support that I've
enjoyed over the years. Thank you very much and I'm very happy
to be here.

Senator SESSIONS. Very good.

Mr. ROBINSON. If Victoria could just stand for a moment.

Senator SESSIONS. Yes, excuse me. Hello.

[The biographical information of Mr. Robinson follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).
Stephen Craig Robinson

Position: State the position for which you have been nominated. -
United States District Judge, Southern District of New York

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.
59 Elm Street, Suite 410, New Haven, CT, 06510. (203) 776-2777 ext. 210

Birthplace: State date and place of birth.
January 25, 1957, Brooklyn, New York

Marital Status: (inchide maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number of
dependent children.

Kathleen Ann Sullivan, wife (deceased). Professor of Law, Yale Law School.

One dependant child.

Education: List in reverse chronological order, listing most recent first, each college, law
school, and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

Cornell Law School, (September 1981 - May 1984), Juris Doctor (1984)

Corpell University, College of Arts and Sciences, (September 1975 - May 1979) BA
(1981) S

Employment Record: Listin reverse chronological order, listing mostrecent first, all
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, non-profit or otherwise, with which you have been affiliated
as an officer, director, partner, proprietor, or employee since graduation from college,
whether or not you received payment for your services. Include the name and address of
the employer and job title or job description where appropriate.

Empower New Haven, Inc., 59 Elm Street, New Haven, CT 06510. (December 2002 -
Present) Interim President and CEO. Empower New Haven, Inc., is a nonprofit
corporation which was established to administer the $21 million the city of New Haven
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received as a result of its empowerment zone designation by the federal government.

Yale Law School, 127 Wall Street, New Haven, CT 06511 (January 2002 - December
2002). Senior Research Fellow. Itaught a course entitled “Prosecuting Crimes of Public

Disruption”.

Federal Grievance Committee, United States District Court, District of Connecticut,
Member (2002 - present)

Cornell University, University Councils, Member (2002 - present)

Shearman & Sterling, 599 Lexington Avenue, New York, New York (May 2001 -
September 2001). Partner. I was voted a partner in the litigation department in May
2001. However, after my wife’s death I resigned my partnership.

U.S. Attorney’s Office for the District of Connecticut, 157 Church Street, P.O. Box 1824,
New Haven Connecticut. (March 1998 - May 2001). United States Attomey.

Greater New Haven United Way, Chairman of Federal Campaign (2000).
Connecticut Bar Foundation (2000 - present).

Stein Center for Law and Ethics, Fordham Law School, Board of Directors (2001 to
present).

Aetna Iné., 151 Farmington Avenue, Hartford, Connecticut (October 1995 - March 1998).
Counsel; Chief Compliance Officer of Aetna US Healthcare.

Cornell Law School, Executive Committee of Alumni Associatibn, Member (1998 - 2001)
Federal Bureau of Investigation, 10* and Pennsylvania Avenues., N.W., Washington, DC
(November 1993 - October 1995). Principal Deputy General Counsel; Special Assistant

to the Director.

Kroll Associates, 900 Third Avenue, New York, New York (August 1991-1993).
Managing Director and Associate General Counsel.

U.S. Attorney’s Office for the Southern District of New York, 1 St. Andrew’s Plaza, New
York, New York (May 1987 - July 1991). Assistant U.S. Attorney.

MFY Legal Services, Inc., Secretary and Member of Board of Directors (1989 - 1992).

Christy & Viener, 620 Fifth Avenue, New York, New York (December 1986 - May 1987)



10.

218

Litigation Associate.

Alexander & Green, 299 Park Avenue, New York, New York (September 1984 -
December 1986) Litigation Associate.

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.
None. .

Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special
recognition for outstanding service or achievement.

International Trial Advocacy Award, Comell Law School (1984).

U.S. Customs Service Award for Dedication and Professionalism (1989).

Drug Enforcement Administration award for Outstanding Contributions in the Field of
Drug Enforcement (1990).

U.S. Department of Justice’s Director’s Award for Superior Service as an Assistant U.S.
Attorney (1991). ' ‘

Aetna Chairman’s Award (1997).

George W. Crawford Law Association (CT Black Bar Association)
“Tomorrow Award” (1998). :

Phi Alpha Delta Fraternity International (Law Service Fraternity) Honorary Membership
in the William O. Douglas Chapter (Quinnipiac Law School ) (1999).

Greater New Haven United Way Award of Appreciation (2000). ’

U.S. Coast Guard Barque Eagle Award from U.S. Coast Guard Academy (2000).

Kids for Life Foundation Award (2000).

Connecticut District Exchange (Connecticut State Chiefs of Police) Award (2000).

U.S. Secret Service Honor Award (2001).

New Haven Police Department Distinguished Service Award (2001).

Department of Treasury IRS Criminal Investigation

Honorary Special Agent Award (2001).

Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels or conferences of which you are or have been a member, and give the

titles and dates of any offices which you have held in such groups.

New York City Bar Association (1984 - present)

New York State Bar Association (1984 - present)

American Bar Association (19947 - present)

U.S. District Court, District of Connecticut, Federal Grievance Committee (2002 to
present)
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Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies

which require special admission to practice.

New York State Courts (February 1985 - present).

U.S. District Court, Southern District of New York (1985 - present).
U.S. District Court, Eastern District of New York (1985 - present).
U.S. Court of Appeals for the Second Circuit (1988 - present)
Connecticut State Courts (December 1996 - present)

U.S. District Court, District of Connecticut (February 1998 - present).

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

To the best of my knowledge I have not been a member of any of any organization that
has discriminated on the basis of race, sex, or religion.

Executive Committee of the Alumni Association, Cornell Law School’

Council, Cornell University

Secretary and Member of the Board of Directors, MFY Legal Services

Phi Alpha Delta Fraternity (Law Service Fraternity) Honorary Membership

Fellow, Connecticut Bar Foundation.

Member of the Board of Directors, Stein Center for Law and Ethics, Fordham Law
School. .

Published Writings: List the titles, publishers, and dates of books, articlés, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered,and .
readily available press reports about the speech.

None.
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Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

None.

Health: Describe the present state of your health and provide the date of your last ‘
physical examination. -

I am of generally good heaith. My last physical examination was in 1995.
Citations: If you are or have been a judge, provide:

() a short summary and citations for the ten (10) most significant opinions you have
written;

(b)  ashort summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

{©) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

1If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

I have never been a judge.

Public Office; Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were not
confirmed by a state or federal legislative body.

From May 1987 through July 1981, I served as an Assistant United States Attorney in the
Southern District of New York. I was hired by U.S. Attorney Rudolph Giuliani and
appointed by Attorney General Meese.
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From November 1993 - October 1995, I was the Principal Deputy General Counsel of the
Federal Bureau of Investigation. I was hired by FBI Director Louis J. Freeh.

From March 1998 - May 2001, T served as the United States Attorney for the District of
Connecticut. I was appointed by President Clinton and confirmed by the United States
Senate.

(b)  Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities. -

No.
Legal Career: Please answer each part separately.

(a)  Describe chronologically your law practice and legal experience after graduation
from law school including:

(1)  whether you served as clerktoa judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

I did not clerk for a judge.
) whether you practiced alone, and if so, the addresses and dates;
I have not practiced law as a solo practitioner.

3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Alexander & Green, 299 Park Avenue, New York, New York (September 1984 -
December 1986). Associate in litigation department.

Christy & Viener, 620 Fifth Avenue, New York, New York. (December 1986 -
May 1987). Associate in litigation department. .

U.S. Attorney’s Office for the Southern District of New York, 1 St. Andrew’s
Plaza, New York, New York. (May 1987 - July 1991). Assistant U.S. Attorney.

Kroll Associates, 900 Third Avenue, New York, New York (August 1991 -
October 1993). Managing Director and Associate General Counsel.
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Federal Bureau of Investigation, 10" and Pennsylvania Avenues., N'W.,
Washington, DC (November 1983 - October 1995). Principal Deputy General
Counsel; Special Assistant to the Director.

Aetna Inc., 151 Farmington Avenue, Hartford, Connecticut (October 1995 -
March 1998). Counse] and Chief Compliance Officer at Aetna US Healthcare.

U.S. Attorney’s Office for the District of Connecticut, 157 Church Street, P.O.
Box 1824, New Haven, Connecticut (March 1998 - May 2001). United States
Attorney.

Shearman & Sterling, 599 Léxington Avenue, New York, New York, (May 2001
September 2001). Partner. I was voted a partner in the litigation department in
May 2001. I resigned the partnership after my wife’s death.

(1)  Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

For the first three years of my legal career I served as a litigation associate intwo
corporate law firms working almost exclusively on civil matters. In 1987, I joined
the US Attorney’s Office for the Southern District of New York. At the US
Attorney’s Office I represented the United States in criminal matters and trials. In
1991, I joined Kroll Associates as an Associate General Counsel and later became
a Managing Director. I advised the company on legal matters and conducted
investigations for governments, corporations and law firms. In 1993, I joined the
Federal Bureau of Investigation. While at the FBI, I provided advice and counsel
to the FBI regarding various policy issues in criminal and civil matters, In 1995, 1
joined Aetna as Counsel and later served as the Chief Compliance Officer for
Aetna US Healthcare. While there I provided advice to the internal audit,
compliance and investigative services departments. I also supervised outside
counsel in litigation matters. As the compliance officer I set up and supervised the
compliance organization for Aetna US Healthcare. As United States Attorney for
the District of Connecticut I supervised 50 Assistant United States Attorneys in 3
offices. Iset prosecution guidelines and policy for all criminal and civil matters. As
“Chief Law Enforcement Officer” in the district I coordinated investigative
strategy for federal law enforcement agencies. I managed all aspects of office
operations including budget, personnel and press issues. In 2001, I briefly joined
Shearman & Sterling as a partner. However, after my wife’s death I resigned my
partnership.

2) Describe your typical former clients, and mention the areas, if any, in which
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you have specialized. .

In my practice at law firms our typical clients were American and foreign
corporations. At Kroll Associates our clients consisted of corporations,
law firms and foreign governments. At Aetna I provided advice and
counsel to various Aetna business components. In my three stints in the
federal government as an Assistant US Attorney, Deputy General Counsel
of the FBI and US Attorney for the District of Connecticut I represented

" the United States.

I bave specialized in litigation and investigations.

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates. ’

From 1984 to 1987, as a litigation associate I appeared in court very
infrequently. From 1987 to 1991, as an Assistant U.S. Attorney, I
appeared in court frequently. From 1951 to present I appeared in court
infrequently.

Indicate the percentage of these appearances in
(A)  federal courts; 95%

(B) state courts of record; 5%
(C)  other courts.

- Indicate the percentage of these appearances in:

(A) ~ civil proceedings; 15%
(B)  criminal proceedings. 85%

State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

As an Assistant US Attorney from 1987 to 1991, I tried approximately ten
cases to verdict. In two of the cases another Assistant US Attorney served
as co-counsel. In addition to the ten cases I tried I also supervised new
Assistant US Attorneys in three trials.

Indicate the percentage of these trials that were decided by a jury.
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All of the cases I tried were to a jury.

(d)  Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

None.

() Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

For three years I served as Secretary and a member of the Board of Directors of
MFY Legal Services, in New York City, which provides legal services to the poor.

19.  Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

(b)  adetailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

{c)  the party or parties whom you represented; and

(D describe in detail the nature of your participation in the l1t1gatlon and the final
disposition of the case.

Describe the ten (10) most significant litigated matters which you personally handled, and for each
provide the date of representation, the name of the court, the name of the judge or judges before
whom the case was litigated and the individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties. In addition, please provide the
following:

(a) the citations, if the cases were reported; and the docket number and date if unreported;

10
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_ a detailed summary of the substance of each case outlining briefly the factual and legal

issues involved;
the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final disposition
of the case. -

All of the following cases were mattérs before the Souther District of New York .

@

United States vs Galanis,
875 F 2d.857 (2 Cir. 1991).

1 tried this case along with (former) AUSA Vincent Briccetti (Mr. Briccetti currently
practices at Briccetti, Calhoun & Lawrence LLP., 81 Main Street, Suite 450, White
Plains, NY 10601. 914-946-5900) before the Honorable Charles 1. Brieant, United States
District Judge, and a jury. AUSA Briccetti and I briefed the case and AUSA Briceetti
argued the appeal before the Untied States Circuit Court for the Second Circuit. Anthony
Marchese was represented by John Byrnes, Esq., New York Legal Aid Society, 52 Duane
Street, New York, NY 10007, (212) 417-8760. John Galanis was represented by Brian
Barrett, Esq., who has since died.

John Galanis, Anthony Marchese and five other deferidants were charged in a fifty-eight
count indictment with conspiring to defraud the government in the collection of its taxes in
violation of Title 26, U.S.C., Section 7206(2), aiding and assisting in the filing of false tax
returns in violation of Title 18, U.S.C., Section 371 and participating in and conducting
the affairs of a racketeering enterprise, comprised of various individuals and business
entities through a pattern of racketeering activity, in violation of Title 18, U.S.C. Section
1962 (d) (“RICO™).

The Government’s case established the participation of Galanis, Marchese and others in a
sophisticated criminal enterprise. The organization was headed by Galanis through
numerous “front men” and a web of corporate “shell” entities. The organization
perpetrated highly sophisticated financial crimes through the promotion afd sale of
fraudulent tax shelter programs. They bribed bank officials, took over then looted mutual
funds and established fraudulent tax shelters for their investors.

After a thirteen week trial a jury convicted Galanis and Marchese on the RICO and
various other counts. Prior to trial, four of the eight named defendants entered guilty
pleas and agreed to testify as Government witnesses at trial. Two of the defendants were
acquitted of all charges.

Judge Brieant sentenced Galanis to an aggregate term of irnprisonment of twenty-seven

11
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years. Marchese was sentenced to a fificen year term of imprisonment. The Second
Circuit Court of Appeals affirmed the verdict and the sentence.

United States vs. Pedro J. Charria,
919 F. 2d 842 (2 Cir. 1990).

I tried this case before the Honorable Jobn F. Keenan, United States District Judge, and a
jury. also briefed and argued the appeal in the United States Court of Appeals for the

. Second District of New York. The defendant was represented by Martin L. Schmuckler, N

Esq., 41 Madison Avenue, New York, New York 10010, (212) 213-9400.

Pedro Charria and fifteen other defendants were charged in a twenty-eight count
indictment with conspiracy to distribute and possess with intent to distribute cocaine in

violation of Title 21, U.S.C., Section 846, and money laundering in violation of Title 18,

U.S.C}., Sections 1956 (a)(1)(B)() and 2.

The Government’s proof at trial established that beginning in March 1987, until his arrest
on October 9, 1988, Charria, who was the New York accountant for one of the members
of a drug cartel in Medellin, Colombia, conspired with others to distribute cocaine and to
conceal and disguise the source and ownership of the proceeds (launder the cash) of a vast
drug distribution network.

Charria was convicted by a jury on July 25, 1989. Judge Keenan sentenced Charria
pursuant to the Sentencing Guidelines fo a term of imprisonment of 25 years. The Second
Circuit Court of Appeals affirmed the verdict and the sentence.

United States vs. Gongzalez,
922 F. 2d 1044 ( 2™ Cir. 1990)..

1 tried this case before the Honorable Robert J. Ward, United States District Judge, and a
jury. Ialso briefed and argued the appeal before the United States Court of Appeals for
the Second Circuit. Hector Gonzalez was represented by Kenneth J. Schreiber, Esq., Kew
Gardens, New York 11415, (718) 793-2700.

Hector Gonzalez was charged in a single count indictment with murdering a confidential
informant for the Drug Enforcement Administration in order to prevent the

" communication of information by the informant to law enforcement officers in violation of

Title 18, U.S.C., Section 1512(a)(1X(C), (g), (h) and 1111.

The Government’s proof at trial established that on August 13, 1989, Hector Gonzalez

12



@

)

227

carried out his previously stated intention to murder Felix Pichardo, Gonzalez’s former
partner in drug dealing, to prevent Pichardo, a confidential informant for the DEA, from
communicating information about Gonzalez’s narcotics operation to law enforcement
officials.

After a one week trial the jury retuined a verdict of guilty. On April 26, 1990, Judge
Ward sentenced Gonzalez pursuant to Title 18, U.S.C. Sections 1512 (2)(1)(C) and 1111

- and the Sentencing guidelines to a term of life imprisonment without parole. The Court of

Appeals for the Second Circuit affirmed the verdict and the sentence.

United States vs. Manko and Edelman,
979 F. 2d 900 (2™ Cir 1992). :

Along with AUSA Robert Cleary, (531 E20th Street, Apt. 3A, New York, New York
10010, (201) 645-2762, (415) 553-7493) I tried this case before the Honorable Mary
Johnson Lowe, United States District Judge, and a jury. The lead defense attorneys were
Ear] Nemser and Pamela Chepiga, Esq. of Cadwalader, Wickersham and Taft, New York,
New York, 10038, (212) 504-6626.

Bernhard Fred Manko and Jon Edelman were charged with making and subscribing to
false tax returns in violation of 26 U.8.C., Section 7206(2), and conspiring to violate the
tax laws and to defraud the United States in violation of 18 U.S.C. Section 371.

The Government’s proof at trial established that Manko and Edelman were professionals
in the once thriving field of tax shelters. Once the laws in that area changed, Manko and
Edelman devised a complicated scheme which involved the use of repurchase transactions
in U.S. Treasury Bills to create interest deductions in one year and corresponding gains in
the next year, with little or no risk. The ultimate result was to create transactions which
had a net effect of zero and little or no risk, but created large “phantom” tax deductions.
The tax deductions were sold to investors in their shelters who then used the deduction to
decrease their tax liabilities.

After a four-month jury trial, both Manko and Edelman were found guilty-and sentenced

to five years imprisonment and fined $450,000. The second Circuit Court of Appeals
affirmed the verdict and the sentence.

United States vs. Castillo,
1993 US Dist. Lexis 1905 (SDNY 1992)

I tried this case before the Honorable Peter K. Leisure, United States District Judge, and a
jury. Ialso briefed and argued the appeal before the United States Court of Appeals for

13
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the Second Circuit. Francisco Castillo was represented by Paul Davison, Esq. The New
York Legal Aid Society, 52 Duane Street, New York, New York 10007 (212) 417-8760.

Francisco Castillo was charged in a two count indictment with conspiracy to distribute and
possess with intent to distribute cocaine, in violation of Title 21, U.S.C., Section 846 and
with distributing and possessing with intent to distribute cocaine in violation of Title 21,
U.S.C,, Sections 812, 841 (a)(1)m and 841 (b)(1)(B), and Title 18, U.S.C., Section 2.

The Government’s proof at trial established that on November 28, 1988, Francisco
Castillo was introduced to an informant for the Drug Enforcement Administration -
(“DEA”) and negotiated a two-kilogram cocaine deal. Castillo and a coconspirator

arrived at a meeting with two kilograms of cocaine whereupon DEA agents arrested
Castillo and his coconspirator. .

After a short jury trial Castillo was found guilty on both counts. Judge Leisure sentenced
Castillo to 84 months’ imprisonment. The Second Circuit Court of Appeals affirmed the
verdict and the sentence.

United States vs. Glauberman,
90 Cr. 0517 (SDNY)

1 directed the investigation and presented the evidence to a grand jury leading to the
indictment of Steven L. Glauberman a senior associate at the New York law firm of
Skadden, Arps, Slate, Meagher and Flom. Steven Glauberman was represented by Martin
Perschetz, Esq. 900 Third Avenue, New York, New York, 10022, (212) 758-0404.

Glauberman was charged with disclosing inside information to Eben Putnam Smith then a
broker in the Stamford, Connecticut, office of Smith Barney & Co. The indictment
covered 29 actual and proposed take-over deals in which the law firm of Skadden, Axps,
represented one of the prospective parties. The indictment alleged that Glauberman used
his position as an associate of the firm to gather information about the actual and
proposed take-over deals, some of which he worked on for the firm. Glauberman passed
on information regarding the take-over to Eben Smith a personal friend-who both placed
trades based on the inside information and passed the information on to others.

Glauberman plead guilty to the indictment before the Honorable Miriam Cedarbaum,

United States District Judge. He was sentenced to six months at a half-way house and 5
years probation and 200 hours of community service.

United States vs. Velez,
89 Cr. (SDNY)

14
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Iinvestigated, indicted and tried this case before the Honorable John F. Keenan, United
States District Judge, and a jury. Carmelo Velez was represented by Martin Edelman,
New York, New York.

Carmelo Velez was charged with making false statements to a federal officer in violation
of Title 18 U.S.C., Section 1001 and possession of cocaine with intent to distribute.

The Government’s proof at trial established that in 1987 Carmelo Velez, the estranged
husband of Drug Enforcement Administration (“DEA”Y Special Agent Lizette Yrizzary,
plotted to frame his estranged wife so that she would be forced to give up her positionas -
staff assistant to the Special Agent in Charge of the New York office of the DEA. Velez
executed his plan. He purchased a small amount of cocaine and planted it in the trunk
Agent Yrizarry’s DEA issued car. Velez then placed several anonymous telephone calls
to the New York office of the DEA reporting that he had witnessed Yrizzarry purchasing
cocaine on the streets of Manhattan and placing it in her car.

After a week-long jury trial Carmelo Velez was found guilty of making false statements to
the DEA (the anonymous telephone calls) and of the possession and distribution of the

" cocaine he planted in Yrizzary’s car. Velez was sentenced to probation and community

service.

United States vs. Maduka,
88 Cr. 0384 (SDNY 1988)

1 tried this case before the Honorable Thomas P. Griesa, United States District Judge, and
a jury. Johnson Maduka was represented by Leonard J. Levenson, Esq., 225 Broadway,
New York, New York, 10007, (212) 732-0522.

Johnson Maduka and six co-defendants were charged in a multi-count indictment with
conspiracy to distribute and possess with intent to distribute heroin in violation of Title 21,
U.S.C,, Section 846.- The trial commenced against Maduka with his co-conspirators
pleading guilty before trial.

The Government’s proof at trial established Maduka’s participation in a drug importation
and distribution scheme that started in Nigeria and involved the use of individuals as
“mules” to carry the drugs (in body cavities) into the United States for distribution.

Johnson Maduka was convicted after a one week trial- Judge Griesa sentenced Maduka to
a term of imprisonment followed by a order of deportation.

United States vs. Garbarino,
87 Cr. 0860 (SDNY 1987)

15
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1 indicted and brought this case before the Honorable Pierre Leval, United States District '
Judge. Mr. Garbarino was represented by Andrew Lawler, Esq., 220 East 42™ Street,
New York, New York 10017, (212) 687-8850.

Isidoro Garbarino was charged in a seventy count indictment with the entry of goods into
the United States upon a false classification and by use of fraudulent or false invoices )
which reduced the amount of duty legally owed in violation of Title 18, U.S.C., Section
541 and 542.

The Government alleged that Garbarino engaged in a scheme to falsely identify Russian -
Beluga, Osetra and Sevruga caviar to customs officials as he sought to import them into  ~
the United States. By falsely identifying the imported-goods Garbarino saved over $9
million dollars in duty owed to the United States.

Prior to trial Garbarino fled and is still a fugitive today.

United States vs. Lebron-Urrutia,
87 Cr. 0189 (SDNY 1987).

1 tried this case before the Honorable Morris E. Lasker, United States District Judge, and
a jury. Juan Lebron-Urrutia was represented by Michelle Weston Patterson, Esq., One
Flatbush Avenue, Brooklyn, New York, 11217, (718) 625-5748.

Juan Lebron-Urrutia and two co-defendants were charged in a multi-count indictment with
conspiracy to distribute and possess with intent to distribute cocaine in violation of Title
21, U.S8.C,, Section 846. The trial commenced against Lebron-Urrutia with his co-
conspirators pleading guilty before trial.

The Government’s proof at trial established Lebron-Urrutia’s participation in a drug
importation and distribution scheme to distribute cocaine.

Juan Lebron-Urratia pled guilty to the full indictment after the Government and defense
case but prior to the jury rendering its verdict. Judge Lasker sentenced Maduka to a term
of imprisonment followed by a order of deportation.
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Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness. )

Robert Markey v. Magistrate Donna F. Martinez, et al., civil No. 3:99CV23355 (AWT)
(USAQ #2000V00041).
As U.S. Attorney for the District of Connecticut I was named as a defendant along witha

Magistrate Judge, an FBI agent and several supervisors in the U.S. Attorney’s Office ina
Bivens action alleging that the plaintiff, Richard Markey, had been maliciously prosecuted.
Federal District Judge Alvin W. Thompson granted a motion to dismiss on April 27, 2000.
Judgement for the defendants was entered on May 2, 2000. No appeal was taken

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have

been nominated.

To the extent that I am currently affiliated with any organization that might create a

conflict of interest I would resign that position whether that conflict was actual or

potential. Furthermore, I would alert the Chief Judge of the District, the clerk of the court
and my law clerks of my previous employers and affiliations and my financial affiliations so
that the appropriate questions can be asked and disclosures made. I am not currently

aware of any categories of litigation or financial arrangements that are likely to present
potential conflicts of interest. I will follow the Code of Judicial Conduct 28 U.S.C.

Section 455.

17
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Outside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,

copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

Please see my financial disclosure form (AO-10).

Statement of Net Worth: Complete and attach the financial net worth statement in detail.
Add schedules as called for.

See attached Net Worth Statement.

Selection Process: Isthere a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Yes.
If so, did it recommend your nomination?

Senator Schumer’s judicial screening panel selected me, along with other candidates, to be
interviewed by Senator Schumer.

(a) Describe your experience in the judicial selection process, including the circumstances

leading to your nomination and the interviews in which you participated.

The Chairman of Senator Schumer’s screening panel called me and informed me that the
panel was meeting to consider potential candidates for recommendation to President Bush.
I submitted a resume to the committee and completed a questionnaire. I was interviewed
by the screening panel and subsequently by Senator Schumer. I was next interviewed by

- Deputy White House Counsel Flanigan and later by White House Counsel Judge Gonzales.

I'was interviewed by staff from the Department of Justice, Office of Legal Policy. I was
also interviewed by Special Agents from the Federal Bureau of Investigation.

18
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(b) Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue or question in a manner that could reasonably be
interpreted as asking or seeking a commitment as to how you would rule on such case,
issue, or question? If so, please explain fully.

No.

9
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Senator SESSIONS. Senator Schumer?

Senator SCHUMER. Thank you. I always enjoy seeing the families.
It is a nice day. And to see the family’s pride in their loved one
before us is a wonderful thing.

I just have one question. Before I do that, I do want to ask you
something, Mr. Castel. I have a daughter, Allison, a young daugh-
ter, who is also in camp right now, so we share something in com-
mon. My daughter is 14.

Mr. CASTEL. Mine is going to be 13 on September 7th, and she
also plays CYO basketball, as I know your daughter does.

Senator SCHUMER. Yes, she does. My daughter is a—I loved
sports, but I was not—our team’s motto in high school was: “We
may be small, but we are slow.”

[Laughter.]

Senator SCHUMER. My daughter has a gift from God. She is just
a great athlete, and she loves sports, and she is at sports camp ac-
tually up in the Catskills, Kutcher Sports Academy.

Anyway, my one question for all the nominees is this, and unfor-
tunately you have to answer it first, Mr. Castel. Can you name for
me a judge, could be at your local level, could be at the national
level, but a judge you admire and would hope to—we all have role
models we look up to as we move forward. That is what I would
ask each of you.

Mr. CASTEL. Well, I may be criticized for being someone who is
trying to influence a future colleague, but Chief Judge Mike
Mukasey in the Southern District is somebody who I do admire
greatly. He has a terrific temperament. He has shown backbone
and courage, and I have a very high regard for him, and I have
a very high regard for him, and I have to quickly mention before—
not to take Senators’ time—but my own personal mentor, Hon.
Kevin Thomas Duffy for whom I clerked and who is still sitting on
the Southern District Bench. He has been a great influence on me.

I thank you for the question, Senator. So I don’t get into trouble,
I want to mention that my brother-in-law, Kevin McLernon, has ar-
rived in the Senate room and is here. Thank you.

Senator SCHUMER. Thank you.

Judge Feuerstein?

Judge FEUERSTEIN. I actually can’t think of one person in par-
ticular, but there are certainly—

Senator SCHUMER. Name a few.

Judge FEUERSTEIN. There are attributes that I think go into
making a good judge, and beyond being a good judge, a good per-
son, and as far as judges go, I would have to say Judge Arthur
Spatt, who sits in the Court which hopefully I will someday sit in;
and Judge Leo McGinity, with whom I worked for many years, and
who is now a colleague of mine on the appellate division. Judge
Marie Santagata, and of course, as a role model for women, Justice
Sandra Day O’Connor in the Supreme Court.

Senator SCHUMER. Mr. Holwell?

Mr. HoLWELL. Thank you for the question, Senator. The two that
stand out in my mind of the judges I've practiced before, I would
have to mention Judge Gagliarti from the Southern District, who
was a man of great demeanor and great measure, and Judge



235

Weinfeld, also of the Southern District, who was a man of great in-
telligence and brilliance.

Senator SCHUMER. Thank you.

Judge McKnight?

Judge MCKNIGHT. Thank you, Senator. If I could name a few as
well?

Senator SCHUMER. Please.

Judge MCKNIGHT. In terms of a judge that’s known nationally,
someone I greatly admire, is Learned Hand, for his fidelity to the
law and to the facts, his precision of analysis and language, his
courage in his defense of liberty.

At the local level, I've been a judge on the State Court as well
as the Federal Court, and four come to mind. The Honorable Sam
Ervin of the Fourth Circuit Court of Appeals, again for his courage
and fidelity to the law, and understanding of trials and how they
work; James B. McMillan for his courage in the Charlotte—Meck-
lenburg integration; Graham Mullen, my chief, for his attention to
the details of the Court as well as to the ideals of the Court; and
Frank W. Snepp, who is now deceased, but on the North Carolina
State Superior Court, who taught me much.

Senator SCHUMER. Thank you.

Mr. Proctor?

Mr. PROCTOR. Yes. Senator Schumer, thank you for the question.
I would have to start with Judge Widener, who I had the privilege
of clerking for and who really introduced me to the Federal Court
system. We’ve had two very high-quality chief judges, one retired
now, Sam Pointer, who works at the Birmingham firm of Lightfoot,
Franklin and White, and I look forward to hopefully, if I'm fortu-
nate to be confirmed, to serve under Judge Clemon, who I've gotten
to know quite well over the years in both a legal and a personal
way.

Senator SCHUMER. Mr. Robinson?

Mr. ROBINSON. Thank you for the question, Senator Schumer. If
I am fortunate enough to be confirmed, I would have the great
honor of serving with several judges whom I have practiced before
and have gotten to know and admire and respect greatly. One has
been mentioned by Mr. Castel, Chief Judge Mike Mukasey. He’s a
judge who has shown great integrity, great courage in the work
that he’s done, and also a sense of humor and a good rapport with
both colleagues on the bench and the practitioners before him.

Secondly, I would mention Judge Keenan. As a young Assistant
United States Attorney I was fortunate enough to try three cases
before Judge Keenan, and admired the way he conducted his court-
room, and treated even a very green, young Assistant United
States Attorney, and did one of the most impressive things that
ever happened to me in my career. He actually asked me to bring
my mother in so that he could talk to her in chambers without me
present. And to this day I've never found out the content of that
conversation, but at least I am happy to say my mother did not dis-
own me. But I've always respected him, and the way he worked a
courtroom, the way he treated counsel, and then both of their
knowledge and fidelity to the law.

And the last I'll mention is Judge Lynch, who was the Chief of
the Criminal Division when I was an Assistant United States At-
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torney, and has been a person who has been very influential to me
and very supportive of me. He’s a giant intellect, a person of great
integrity, and someone I admire greatly.

Senator SCHUMER. Thank you. I want to thank you all. I apolo-
gize to the Chair and all of you that I have to be gone, but I con-
gratulate all of you on your nominations and look forward to your
confirmations.

Mr. CASTEL. Thank you, Senator.

Judge FEUERSTEIN. Thank you, Senator.

Mr. HOLWELL. Thank you, Senator.

Mr. PROCTOR. Thank you, Senator.

Mr. ROBINSON. Thank you, Senator.

Senator SESSIONS. I just have a few questions I would ask you.
One of the questions that is important is understanding the role of
courts. This is the last opportunity the people just about, except
when the matter is on the floor and then there are no questions
to be asked, this is really the only chance in which the people get
to ask you, will you be true to the constitutional framework? Be-
cause when a judge declares that the Constitution says something,
you have a lifetime appointment, and it is difficult to deal with if
that is not accurate.

So we would like to know, do you understand the role of the
court, what do you understand with regard to the role of the court
and your responsibility to follow the law as it is existing, as ex-
posed to expansive interpretations of the law?

Mr. CASTEL. Thank you for the question, Mr. Chairman.

I think an affection for the rule of law in our constitutional sys-
tem means a tremendous respect for the separation of powers. The
role of the legislature, the executive, and the judiciary have to be
confined to their respective domains if our system is going to work.
I would view my job, if I were confirmed, as not only following the
precedent handed down from the Supreme Court and the Court of
Appeals, but also at the same time, respecting the boundaries, not
trying to play amateur legislator in any respect. I appreciate the
question. It’s a very important question, and I believe in the sepa-
ration of powers doctrine down to my toes.

Thank you very much.

Senator SESSIONS. Thank you very much.

Judge

Judge Feuerstein. Thank you for the question, Mr. Chairman. I
agree with Mr. Castel as far as the separation of powers and fol-
lowing precedent. I presently sit on an appellate court, so I am
really in favor of this.

[Laughter.]

Judge FEUERSTEIN. I view a judge’s role as interpreting and not
creating law. That is the job of the legislature, and I believe that
my career on the bench has demonstrated my execution of my du-
ties with respect for separation of powers and precedent. And that
would be the end of my statement. Thank you.

Senator SESSIONS. Thank you.

Mr. Holwell?

Mr. HOLWELL. Thank you, Mr. Chairman. I agree with Mr. Cas-
tel and Judge Feuerstein. Judicial restraint surely ha to be the
touchstone of the court system, particularly at the District Court
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level. No one elects a District Court Judge, and yet he sits or she
sits for a lifetime, and it’s particularly imperative for judges to un-
derstand that great power cannot be abused, and the deference
must be paid to the other branches of the Government.

Senator SESSIONS. Judge McKnight?

Judge MCRNIGHT. Thank you, Mr. Chairman. If I am so fortu-
nate as to be confirmed, it is my deep-seated belief, one that I've
acted on in 14 years now as a judge, that the role of the judge is
precisely to interpret the law as it is given to him or her, not to
make law, not to expand beyond the law, not to play legislator, but
to follow precedent, honestly, fairly, with integrity, to respect prece-
dent that is established, to follow the statutes and give a precise
and fair interpretation of the statutes, and do my best with what
is given to me, to apply it to specific fact situations accurately and
justly. Thank you.

Senator SESSIONS. Thank you.

Mr. Proctor?

Mr. ProcTOR. Thank you, Mr. Chairman. When I clerked for
Judge Widener, that was ingrained in my from the beginning of my
legal career, that we should respect the rule of law; we should de-
cide cases and controversies from the meaning of the Constitution
and not try to legislate, and that we should seek the narrowest
holding possible and not overwrite from the bench. And I'm com-
mitted to virtually all the things I've heard my co-panelists say,
but I think you know from our conversations before, I am com-
mitted deeply to the rule of law and the fact that a judge has an
inherently limited Federal judicial power invested in him by the
Constitution, and I would uphold that duty if I was so fortunate
to be confirmed.

Senator SESSIONS. Very good.

Mr. Robinson?

Mr. ROBINSON. Thank you, Mr. Chair, for that question. I think
it is an important one, and let me start briefly by saying I agree
with my colleagues. I have a deep and abiding respect for the rule
of law. I have tried to show that and live that as an Assistant U.S.
Attorney, as Deputy General Counsel of the FBI, and again as a
U.S. Attorney.

I believe that the way this system works well is for judges to fol-
low the precedent that has been set before them and to rule nar-
rowly, as narrowly as possible, with an eye towards the law as it
has been set forth. We are not legislators. We have not been elect-
ed. We have not chosen that path in life. But we have chosen to
participate in an executive—l mean in a judicial, in a co-equal
branch of the Government, and that’s important, but it’s also im-
portant for us to understand our role in that process, and that is
not to legislate, but to interpret and follow the law.

Senator SESSIONS. I think you have answered that well. There
will be temptations. There will be times when somebody would
want you to rule in a way that you think would really be good pub-
lic policy perhaps, but it is not supported by the law, and the more
I look at the strength of the United States, the more I am con-
vinced that this Nation’s fundamental power and ability to grow
and progress is based on the rule of law. You look at the countries
like Hong Kong, that have a legal system, how they flourish when
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other countries around them are not doing well. New York, for ex-
ample, has these complex commercial cases affecting the whole
world a lot of times, and plus we are having those all over the
country now, in Alabama and everywhere else.

But people invest here. They believe in doing business with
Americans. We are able to be competitive in the world marketplace
because people think they can get justice in our courts, and they
are not worried about an investment. You think about the idea of
an average citizen can borrow $150,000 to buy a house and pay it
back at less than 6 percent interest over 30 years, this is a tribute
to our legal system. It has really been a source of our strength, and
I do believe that some opinions in recent years have gone beyond
a legitimate interpretation of our law, and I think it undermines
public respect for law, and if the public ever believes that judges
are nothing more than politicians too like us, then I think that
great respect and reservoir of respect that exists could be under-
mined.

Let me ask you this, now briefly, each one of you. The challenge
of a Federal District Judge is great. There are a lot of pressures
and a lot of intensity, a lot of deadlines that have to be met. Fre-
quently there are injunctions and things that require weekends
and nights. The backlog is there. Clients have large amounts of
money at stake. Are you willing to see yourself as a servant to the
system, and if need be, put in extraordinary hours and manage
your docket effectively? It is certainly not an easy job.

Do you have any thoughts about that, Mr. Castel?

Mr. CASTEL. Thank you, Mr. Chairman. I do have some thoughts.
First of all, I think, and I probably can say this about my co-panel-
ists, you don’t get to this table unless you have an incredible work
ethic, and I think you really particularly—my familiarity tends to
be more with the Federal Courts in New York. It is a crushing
load. It is hard work. I've told my family, because they’ve asked the
question, you know, will I be working harder or less hard than I
am now, a partner in a law firm. My answer is probably over at
least the next 3 years until I get my sea legs, I anticipate probably
working harder, but it’s responsibility that I eagerly embrace.

Thank you, Senator.

Senator SESSIONS. Thank you.

Judge Feuerstein?

Judge FEUERSTEIN. Thank you for the question, Mr. Chairman.
I presently sit in what I believe is the busiest appellate court in
the country, and so I am used to work, and as Mr. Castel has said,
I believe everyone on this panel probably is. I have never shirked
it. I look forward to the challenges if I am fortunate enough to be
confirmed. And frankly, when you love what you do, it’s not a hard-
ship.

Senator SESSIONS. Well said.

Mr. Holwell?

Mr. HOLWELL. Mr. Chairman, I agree with a statement you made
earlier, that if it were ever true, it certainly is not the case that
one can retire to the bench. The extraordinary demands on the ju-
diciary can only be met by people continuing to put their shoulder
to the wheel of labor. I think what Mr. Castel said is correct, we've
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all done that to get this far, and should we be so lucky as to be
confirmed by the Senate, we will continue in that vein.

Senator SESSIONS. Good.

Judge McKnight?

Judge MCKNIGHT. Mr. Chairman, thank you for the question. In
my time on the bench I have seen the importance of it over and
over again. When I was a State judge we have a very overburdened
court system in Charlotte, and I worked hard to manage the docket
there and did so. Likewise on the Federal bench as a Magistrate
Judge, we have one of the highest weighted caseloads in the coun-
try, and I have, I believe, effectively manage the cases.

But let me just say this. My commitment is to work hard, to put
in the hours and give each case the time and thought it deserves,
and I will do so.

Senator SESSIONS. Judge McKnight, do you have any comments
on the role of the magistrate for your fellow judges to be? I know
in the Southern District of Alabama, where I practiced for a num-
ber of years, the magistrates were given a lot of work and they re-
sponded very well. It is a prestigious position, and you got quality
nominees and they did quality work. Do you think some judges,
district judges around the country could use magistrates more ef-
fectively?

Judge MCKNIGHT. Thank you, sir. I believe so. I have been very
fortunate in the Western District, that the District Judges who re-
viewed and supervised my work, have allowed me to work to the
full extent of the statute, which has been expanded in terms of the
responsibility of the magistrate judge several times since 1980, and
I would encourage judges to make full use of it. It, of course, takes
loads off of them and gives them time to focus on their role, what
is important. And yes, sir, I would underscore their role as strongly
as I could.

Senator SESSIONS. Mr. Proctor?

Mr. PrRoCTOR. Thank you, Mr. Chairman. I think the reason that
I have sought this position is a call to service, a call to service of
my country, the people of Alabama and my colleagues in the bar.
I plan to bring the diligence and work ethic I've demonstrated as
a lawyer and that I've been taught by my partners, such as Rich-
ard Lehr and David Middlebrooks, and from some of my former
partners at my old firm, like Steve Brickman and Brad Sklar. I
hope to bring that diligence and work ethic to the bench. And I cer-
tainly agree with your comment that you've shared with me before,
that this is not a retirement job, this a roll-your-sleeves-up-and-get-
to-work job.

Senator SESSIONS. You have that reputation as a worker.

Mr. Robinson?

Mr. ROBINSON. Thank you, Mr. Chairman. I agree with my col-
leagues again. I have always been a person who has worked ex-
tremely hard, in large part because I enjoy that, and that’s what
the jobs that I've been in require. And should I be fortunate enough
to be confirmed, I would pledge that the question for me will not
be am I putting in the hours that I will work diligently so that ev-
eryone who appears before the bench has the confidence that their
case has been heard, that their voice has been not only listened to
but heard by the Court, and that a careful and thoughtful process
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has been engaged in and a decision reached. And I think that
that’s important, not only for myself going forward in the job, but
for the confidence that litigants and parties have before the Court.
So I think that’s extremely important that we all do that, and have
tremendous faith, having gotten to know my colleagues at the table
recently, that we will all do that.

Senator SESSIONS. I agree. This is a first rate panel. We are glad
you are here. There are litigants that have filed motions that ought
to be granted, and the sooner they are granted, the better things
happen in the legal system. I know you will do that. Your back-
grounds have held up. You have been investigated by your bar as-
sociation and by the President and by the FBI, by the staff of the
U.S. Senate, and you have passed a whole lot of hurdles to get
here. I think each one of you represent the best of the legal system
of America. I look forward to your confirmations.

If there is nothing else at this point, we will be adjourned. But
I will note that the record will be open for further questions that
you may receive in the form of written questions. Anything else?
If not, we are adjourned.

[Whereupon, at 11:11 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

RESPONSES OF STEVEN M. COLLOTON TO WRITTEN QUESTIONS OF
SENATOR PATRICK . LEAHY

1. You have served as an sttorney on the Whitewater investigation and in the
investigation into the so-called “Filegate” - the case involving the alleged improper
possession by the White House of personal FBI files on Republican political appointees
in which both the President and Mrs. Clinton were both ¢l d by the Independ
Counsel’s office. Having played a role in investigations which b extremely
partisan fghts, what assurances can you give the cammittee that you will act impartially
as a judge, specifically in politically-contentious cases?

I belicve that a judge must earry out his or her duties to interpret snd apply
the Jaw without regard to the personal policy preferences of the judge, and certainly
withount regard to partisan political conziderations. Generally speaking, it is the
respovibility of a judge to determine what the law s, based on the traditional tools
of the judicial craft, such as binding precedent of the Supreme Court of the United
States and the governing court of appeals, and the text, structure, and history of any
constitutional, statutory, or regulatory provisions at issue. J{is not the roleof a
judge to make policy decisions entrusted to the Legislative or Executive branches of
goverament, or to consider the partisan political ramifications of any judicial
deeision. I believe that 2 good judge must have the self-discipline to separate the
judicial inquiry from any policy or political preferences. -

I respectfully suggest that my performance as & member of the Office of
Independent Counsel (“OTC™) should give the C: ittee reason to believe that I
wuoyld follow the law and act imparvaly in any politically-contentious matters that
might come before me 35 a judge. 1 am honored that opposing counsel in the
principal matter oo which I worked for the OIC — a tax fraud prosecution involving
the former Governor of Arkansas — has written to the Committee in support of the
nomination.

As noted in your question, I was also assigned to perform investigative work
for the OIC in a matter relating to confidential FBI background reports that had
been requested from the FBI by White House officials. This matter was assigned to
the OUC after the Attorney General requested intment of an ind d
counsel to investigate, I believed that the responstblhty of the OIC was to follow the
evidence, wherever it led, without regurd to the partisan political consequences of
the investigation. The Independent Counsel’s final report dated March 16, 2000,
explains the careful and detailed waork conducted by investigators and attorneys
with the OIC to reconstruct the process by which the FB! files were obtained by the
White House Office of Personnel Sccurity. The ipvestigative work of the OIC Jed to
the conclugsion that there was no conspiracy involving senior White House officials
or Mrs. Clinton to secure derogatory information from FBI background reports of
former Republican political appointees for improper po)mcal use, I hope the
Comumittee will find that this lusion of the Independ — exonerating
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subjects of the investigation sfter careful investigation — representi » successful
discharge of the duties of the OIC, and d ates the dedication to impartiality
of the attorncys and investigators involved in that matter.,

2. ¥You are 40 years old and nominated to a lifetime seat on a court just one step
below the Supreme Court. You received an usual thrse-part ABA rating - Substantial
Majority Qualified; Minority Well Qualified and Minority Not Qualified. What do you
think contributed to such a disparate analysis of your qualifications?

I do not know what led various members of the ABA Stznding Committee on
the Federal Judiciary to vote a5 they did. I am pl d that a sub ial majority of
the committee concluded that X was either gualified or well qualified for the position
of United States Circuit Judge. The oply communication I received from the ABA
cammittec concerning the rating was a letter that set forth the voting totals that you
describe.

3. In several cascs you prosecuted, including 1.8 v, Jackson, 118, v, Clark, and
1.8, v. Conner, an issue was raised as to the admissibility of the evid Please
describe your view of what happened regarding the evidentiary issues in those cases at
trial and on appeal. Also, if confirmed as a circuit court judge, what will you do to

that the itutional rights of the defendants whe come before you are
protected?

In United States v. Jackson, 67 F.3d 1353 (s"‘ Cir. 1995), the principal
evideptiary issuc ned the defendant's challenge to the admissibility of
evidence seized pursuant to three search warrants. The warrants were issued by
state conrt judges to Jocal law enforcement officers, and were then subject to
challenge in federal court when the case was adopted for federal prosecution. As an
attoruey for the government, I argued in favor of admissibilicy of the evidence in the
district court. J had departed the United States Attorney’s Office at the time of the
appeal, and thus did not brief and argoe the appeal.

The district court and the court of appeals concluded that two of the
warrants were supported by probable cause, and that evidence seized pursuant to
those warrants was admissible. The defendant challenged a third warrast on the
gm-nd that it was a soealhd “indicia™ warrant that sought evidence of the
defs s h p in, or affiliation with, a nreet gang. The Exghth Clircuit
previoasly had held tbat when a search warrant impl certain tional
rights under the First Amendment, the partlcularhy requirement of the Fourth
Amendment must be accorded “scrupulous exactitude,” United States v. Apker, T05
F.2d 293, 300 (8* Cir. 1983), although the district court in Juckson said there was
serious question about the scope of Apker in light of the Supreme Court’s decision in
Maryland v, Macon, 472 U.S. 463 (1985). See Wabun-Inini v. Sessions, 900 F,2d
1234, 124041 0.4 (8" Cir. 1990).
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In any event, under Eighth Circuit precedent, a court pr ted with such 2
challenge could properly snalyze whether the evidence was admissiblc pursnant to
the “good-faith ption” to the exch y rule d in United States v.
Leon, 468 U.S. 897 (1984), with or without reviewing whether the warrant was
issued in compliance with the Fourth Amendment. See Unifed Stater'v. Chombers,
987 F.2d 1331, 1334 (8" Cir. 1993). The district court found that the state search
warrant violaled the Fourth Amendment under the standards of the Eighth

Circuit’s decigion in Apker, but that the evid ized was admissible nnder the
“guod faith exception.” The court of appeals concluded that the officers” reliance on
the warrant was not objectively unr ble, and that the evidence seized pursuant

to the warrant was thus admissible under the “good faith exception.”

In United States v. Clark, 22 F.3d 799 (8 Cir. 1994), the principal issue was
whether the defendanthad a r ble expectation of privacy while seated
voluntarily in the back seat of a marked patrol car, such that a surreptitious tape
recording of his conversations constitured a “search” under the Fourth Amendment.
The defendant urged the district court to suppress statements he made while in the
patrol car and physical evidence (ie., illegal narcotics) seized by law enforcement
officers ms 2 result of the recorded stataments.

A magistrate judge and the district judge Juded that the defendant had a
reasonable expectation of privacy in the patrol car, that the tape recording
constituted 2 “sesrch,” and that the evidence should be suppressed. The district
sourt concluded that the back seat of the patrol car was “more like a taxi cab, where
presumably there would be an expectarion of privacy.” Usmited Srazes v. Clark, No.
CR 92-3002, Order (June 1, 1993), at 14.

As an attorney for the government, I believed that an appeal was warraanted,
and the Solicitor General authorized an appeal of the distriet court’s ruling. A
unanimots panel of the court of appeals reversed. Consi with a decision of the
Eleventh Circuit in United States v. McKinnon, 985 F.2d $25 (11™ Cir- 1993), the
Eighth Circuit held that “s person does not have a x ble or legiti
expectation of privacy in statements made to a panion while d in a palice
car.” 22 F3d at 801. This decision appears to be consistent with a long line of
decisions issued both before and after Clark. E.g., People v. Todd, 26 Cal. App.3d 15,
17, 102 Cel. Rptr. 539 (1972); Srete v. Ramirez, 535 N.W.2d 847, 850 (S.D. 1995)
(collecting cases); State v. Timley, 975 P.2d 264, 267 (Kan. App. 1999) (collecting
cases); Umited States v. Turner, 209 F3d 1198, 1200-01 (10" Cir. 2000).

In United States v. Conner, 127 F.3d 663 (8™ Cir. 1997), the principal
evidentiary issue wxs whether police officers violated the Fourth Amendment
during their encounter with two burglary suspects at the door of a motel room, such
that evidence seized pursuant to search warrants obtained after the eacounter
should be suppressed, The defendants filed motions to suppress evidence, aud the
litigation in the disrrict court was conducted by one of my colleagues in the United
States Aftorney's Office. The district cour? held thut the police officers violated the
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Fourth Amendment when they demanded, without a warrant, that the suspects open
the doar of a mote] roors in which they were located. Because the officers used
information gleaned from cbscrvations of the motc! room to obtain search warrants,
the district court held that evidence seized pursuant to the warrants should be

sappressed.

The United States Attarney asked me to pursue an appeal of the district
court’s ruling, and the Salicitor General authorized appesl. The principal issues on
appeal were whether the officers were permitted to command the occupants of the
motel room to open the door for brief, investigatory questiouning, see Unirted Stotes v.
Winsor, 816 F.2d 1394, 1397-1400 (9" Cir. 1987) (command permissible based on

bl icion), d, United States v. Winsor, 846 F.2d 1569 (9" Cir. 1988)
(en banc) (:ommand to open door reqguires probable canse), and if aot, whether the
warrantiess command by the officers was justified in the Conner case by probable
cause and exigent circumstances. A majority of the Eighth Circuit panel concluded
that the command of the officers tn apen the motel room door constituted an
*entry” to the room that required probable cause and a search warrant. Comner,
127 F3d at 666. The panel further luded that exigent cir did not
justify s warrantiess entry. 7d. at 667, A dissenting opinion by Judge Dianz
Murphy coacluded that the officers had probable cause to believe the burglars and
stolen property were inside the motel room, and that the risk of flight or of danger
to others in the vicinity constitnred exigent circumstances that justified immediate
police action without s warrant Jd at 668-69 (Murphy, 1., dissentivg).

1f confirmed as a circuit court judge, it would be my dnty to protect the
constitutional rights of defendants who come before the court of appeais. Although
I bave represented the United States in crimingl cases as an sttorgey in the
Department of Jostice, the litigating positions I have taken 25 an advocate do not
necessarily reflect the views that I would reach on issues that might come before me
as a judge. To the contrary, with respect to any issue on which ¥ may have taken a
litigating position that was later rejected by the court of appesls or the Supreme
Court, I would be obligated 1o follow sny applicable binding pv

In the course of my duties as s federal pr tor, T have recognized the
constitutional rights of criminal defendants. My office and I have declined to
pursue cases pr d for pr ion when it appeared that evidence was abtained
illegally or when there was insufficient evidenee to overcome the presumption of
innocence. I have declined to pursue appeals in cases where it appeared that the
district court’s determination that evid was obtained illegally would be
sustained cu appeal. My staff and I have participated in periodic training designed
to educate law enforcement officers on developments in the law and to achieve
compliance with constitutional rules in the investigation of criminal cases. If
confirmed ns a circuit court judge, I helieve this experience wonld assist me in
discharging the duties of 3 judge to protect the canstitutional rights of the accused,
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Responses of R. David Proctor, Nomince to the Northern District of Alabama,
to Written Questions from Senator Edward M. Kennedy

1. Last summer, the Wall Street Journal reported on a troubling issuc regarding
the nse of your law firm as a so-called poison pill. As a founder and shareholder of Lelu,
Middlebrooks, Price & Proctor, how do you respond to public perception and judicial
findings that your firm has been intentionally retained by corporations who seek to
disqualify the only African-American judge in the Northern District from presiding over
civil rights cases in which they are the defendant?

Thank you for your guestions nonce'rbjng the Wall Strect Journal article dated August 7,
2002, 1 em pieased to have the opportunity fo respond, particularly in Light of the media reports
concerning this matter.

The Wall Strect Journal article referved to a partner at my i, Terry Price, whose uncle
is a judge on the U.S. Distrier Court for the Northern District of Alabama. Because Judge
Clemon happens to be Mr. Price’s uncle, under 28 U.S.C. § 453, Judge Clemon cannot sit on
cases in which Mr. Price either appears or has an interest; therefore, Judge Clemon is required to
recuse himself in all cases in which our firm appears.

For scveral reasons outlined below, I would respectfully disagree that there is any
cornmonly held public perception that clients have retained Mr. Price or our firm to disqualify
Chief Judge Clemon. I would also clarify that the only judicial finding which has resulted in our
firmt’s disqualification s still under review and has already been found to be the product of a
flawed analysis by a panel of the Bleventh Cixcuit Court of Appeasls beeause it placed the burden
on BellSouth to prove it had not improperly retained our firm. In re BeliSouth Corp., 2003 U.S.
App. LEXIS 12258 (11% Cir. June 17, 2003).

The Wall Street Joumnal article to which you refer in your question specifically addresses
the BellSouth litigation in the Northern District of Alabama. I am not couvsel in that matter, and
consequently cannot speak to many of the details of that case. However, T am reliably informed
about certain aspects of the case because the court’s ruling has had an obvious impact on our
firm. BellSouth approached Mr. Price about handling the case before it was filed; it thereafter
retained Mr. Price to represent it when it was filed. In addition, BellSouth has been a client of
the firm since Mr. Price joined us in 1996, In fact, Lehr Middicbrooks Price & Proctar has listed
BellSouth in its Martindale-Hubbell listing as a repressmtative client since at least 1997 or 1998,
(Due to publication deadlines, that was the first opportunity the firm weould have had to list
BellSouth as such a client after Mr. Price joined in 1996).

Upen Terry Price’s appearance in the case, Plaintiffs filed 2 motion to disqualify bim.
‘The ostensible reason for their deing so was their claim that BeliSouth bired Mr. Price in arder to
causc Judge Clemon’s recusal. 1 can tell you with confidemce that neither Texry Price nor our
firm bave been a participant in any such attempt to eause an “offensive” rocusal of Chief Judge
Clemon. Nor to my knowledge has there ever been any such assertion or finding rmade by
anyone. For example, Plaintiff's counscl in that case, Byron Perkins, who practices here in
Birmingham, has told me he does not bolieve that I have been involved in any way in attempts to
cause Judge Clemon’s recusal. In addition, Chief Judge Clemon has written & lettor to Senator
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Sessions” staff expressing his support me and indicating that he does not believe I have been
invelved in any of this type of conduct. He had also stated in 2 July 25, 2003 Birtningham Post
Herald article that he has “the highest regard for [my] legal ability and personal ethics.”

Although Terry Price has been practicing for slmost twenty-five ycars (and more than
seven years at our firim), the BellSouth case is the first time he or Lebr Middiebrooks has ever
been disqualified in any litigation. The majority opinion of the Eleventh Circuit panel let stand
the district court order disqualifying Mr. Price aad oxr firm based upon its conclusion that the
very high standard required for a mandamus petition to be granted had not been met. Even so,
each member of the panel criticized the district cotat’s rationale and even the majority opinion
invited, but did not require, the district court to revisit its wmclear findings. The panel’s ruling is
currently the subject of a motion for rehearing en bane. With all respect, the BeilSouth case is
the omly judicial finding that has ever Jed to either Tetry Price’s or our firm’s disqualification and
even that order is not final. Accordingly, I do not believe it is faix to say that there is a public
perception that the general reputation of this firm and its partners includes the retention of the
firm for the purpose of causing Judge Clemon’s recusal. Byron Perkins (the African-American
plaintiff's attorney who represenied the BellSouth Plaintiffs), Chief Judge Clemon, and the ABA
have all examined this issue and concluded that I have conducted myself in a fair and ethical
yoanner. :

My firm and 1 have also taken good faith steps to deal with this issue since Mr. Price
joined the firm in 1996. Our firm has maintained and utilized a screening procedure that our
firm applies whenever a prospective client secks representation in a case involving Judge
Clemon. In utilizing the screening procedure, we attetnpt to ensure that we are not being hired
for the purpose of causing Judge Clemen’s recusal. Any partner who is approached by such 2
client is authorized to reject such representation if he or she believes that our firrn is being hired
for that purpose.

[ know this screening procedure has worked well in the past. 1 have utilized it. Although
I cannot reveal any confidences or privileged communicatione, I can represent to you that I have
declined representation of potential clients on several oceasions. This has accurred not only
when prospective clients have called me directly to attempt to hire me, but also when lawyers
outside our firm have atternpted to refer matters to me.

Similarly, I have also, on behalf of ey firm, offered to Chief Judge Clemon and the other
Jjudges in the Northern District 2 proposal which would eliminate any opportunity for a defendant
to hire our firm (or any other firm) in order to cause disqualification of a judge. In a January
2003, letter to Chief Judge Clemon and all the other judges in the Northern District, I proposed
an administrative golution 1o this problem involving the court adopting either a blind assignment
or no initial assignment procedure. Seg Attachment 1. The proposal was well received by Chief
Judge Clemon and, although it has not yet met with success (sec Attachment 2), it is my hope
that, ultimately, such a procedure will be adopted.

1 would also add that Terry Price is onc of the premier labor and employment lawyers in
the Statc of Alabama, who has camed a reputation us a terrific Iitigator. M. Price has practiced
Iabor and employment law for over twenty-three years and has represemted employcrs in
employment discrimination matters for over seventecn years. There certainly is nio perception in
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Alabama that 2 elient would hire him because of his familial relationship and not his skill as a
lawyer. For any article to suggest such a thing is both inacourate and offensive to a highly
talented African-American attorney.

2. ‘What role did you play recruiting Mr. Price'! What role did the wide-spread
view that Mr. Price was being used as a poison pill for corporate clients have in your
decision te recrait to Mr. Price in 1996 to folu the firm?

I interviewed Mr. Price at our office on one ocoasion, and believe I attended dinmer with
he and his wife that night. 1 also spoke with Judge Clemon about his (Judge Clemon’s) desire
that Mr. Price return to Birmingham and wark with oux firm if he did so. Most likely, I also
spoke with Mr. Price by phone on occasion to auswer questions he my have had. Another of my
partners took the lead in discussions with Mr. Price about hie joining our law firm,

In my response to question number 1, I believe I addressed why it is unfair to labsl M.
Price 2 “poison pill.” Conirary to any assertion that Mz Price was hired so that our firm’s clients
could cause Judge Clemon’s recusal, Mr. Price and the firm agreed at the ontset that we would
be vigilant of any attempts by prospective cliemts to do se. Thorefore, from the beginning, our
firm adopted a screening policy. If any partrer suspects that a prospective clivnt is attempting to
hire him or bher in order to cause Judge Clemon’s recusal, that lawyer will decline the
representation. As I indicated in response to question number 1, I have utilized that procedure
before on several occasions.

3, Once you recruited Mr, Price, how did the firm decide whether to take on clients
whose cases had been assigned to Judge Clemon, given that you knew that Judge Clemon
would have to recuse himself?

From the outset of Mr. Price joining our firm, we developed a screening procedwre ta
assist us in identifying instances where a prospective client might attempt to hire us to cause
Judge Clemon’s recusal, We review all the circumstances of the prospective retention, including
bt not limited to, our initial interview of the clicnr, previous representation by our firm, previous
representation by other firms, and our firm’s prior relationship with reférral sources. As stated
gbove, if any partner suspects that our prospective retention was motivated by an attempt to
cause recusal, we decline the representation.

4. Do you agree with the purpose of the existing standing order in the Northern
District that was entered in 1996 to govern the consideration of motioas to add or
substitute counsel where such appearance would raise a conflict with the assigned judge?
Do you agree that this standing order was issved in direct response to use of Mr, Price asa
poison pill to force Judge Clemon to recuse himself?

I understand that the purpose of the Standing Order is to avoid the disruption caused by
the appesrance of lawyers whose clients seck 1o disqualify = judge in au ongoing case. [ also
note that the Standing Order op its face - and according to the Eleventh Circuit panel that
reviewed the BellSouth case - only applies to cases in which there is an appearance of additional
or substitute counsel after the case has been filed and original counsel for a party has appeared.
fully agree with the purpose of the Standing Order. Further, as described in more detail in

Ivd 827171 aHk

£o/08/,



248

/30/03 08:04 FAX 205 326 3194 . LEFR.¥IDDLEBROGKS, PRICE, Qo1

response to your question number 5§ Below T have racommcnﬁed that the Northern District go
beyond the Standing Order and adopt 2 rule that would prevem all parties from ‘judge
shopping,” cven at the beginning of a case,

After the cntry of the Standing Order in 1996, our ﬁfm was specifically told by then
Chief Judge Sam Pointer that its adoption was not related to Terry Price joining our law firm.
Iudgc: Pojinter, who signed the Standing Order, is widely respected and I take him at his word. It
is important to note that ours is not the only firm in Birminghain to employ a close relative of 2
United States District Judge in the Northern District. For exam-ple Chief Judge Clemon has a
daughter who practices at the Birmingham firm of Maynard Cooper & Gayle, P.C. (ln fact, Iam
aware that, in the recent past, companies that have rotained Michelle Clemon and/or Maynard,
Cooper to defend employment discrimination cases have also been accused of secking to cause
Judge Clemon’s recusal in doing so. I'do not believe that eitheriMichelle Clemon or the lawyers
at Maynard, Coaper, for wham I have great respect, would permit that to occur.)

In addition, ssveral other judges in the Northern District have relatives who practice law
there. For example, Judge Sharon Lovelace Blackbum was fmarried to Joe Blackburn, who
practiced with Sirote & Permmutt of Binmingham. Judge Inge Johnson’s husband practices in the
Northern District, The same is true of Judge Foy Guin’s son. Judge William Acker has a son
and a daughter-in-law who practice in the Northemn District and with whom our firm has
litigated. Judge James Hancock bas two sops who are aftorneys in Birmingham. Almost all of
these judges were on the bench in 1996 when the Standing Ordex was entered and it has been our
understanding over the years that the order was adopted dus to the large number of judges’
relatives practicing in the Northern District. Accordingly, for these reasons, I do not think one
could say that the Standing Order was issued in “direct response™ to Terry Price joining our firm.

5. What is your view of the appearance of impropriety that occurs when
corporations are able to eliminate the only AIncan—Amencan judge in a district by simply
retaining a particular law firm?

Y have taken affirmative steps seeking to aveid not only the appearance of impropriety but
also the waste of judicial and other resources unrelated to the merits of a case that occur when a
motion to disqualify is filed, As I mentioned in response to question number 1, I wrote to Chief
Judge Clemen and all the other judges in the Northern Distriét to propose an administrative
solution to this issue. I respectfully suggested that the Court adopt a case assignment procedurc
fhat either invelved 2 “blind assignment” or no initial assignment;intil comnse! for all parties had
appeared. See Attachunent 2. I also spoke with Chicf Judge Clemon about my proposal: We
agrecd that motion practice related to recusal and disqualification of jndges (and attomeys) was
not only distasteful and wasteful, but diminished professionalism within the Bar and was of no
help to the Court. It was my hope that & rule or order could be adopted that would prevent
everyone from kmowing which judge was assigned to a case when both plaintiffs and defendants
were selecting counsel. This, in twm, would negate any argument or assertion of judge shopping.
The propesal was well received by Chief Judge Clemen but, despite his support, it bas not yet
met with success. See Attachraent 3. Itis my hopc that, ultimately, a procedure such as it will
‘be adopted and resolve these issues.

89626

Yvd 6Z:1T d3s

£0/08/



249

¥7/36/03 08:04 FAX 205 326 3184 :  LEHR, MIDDLEBROURS, PRICE.

ATTACHMENT 1

LEHR MIDDLEBROOKS
PRICE & PROCTOR

A PROFMERSIONAL, CORICRMTION
ArroReeYs AND GOUNSELORS |
BOZX Timweo Avgnur NorTa
{gray 7o: P.O. Dom
INGIAN, Aknarca ISUIT

- 205 Yaesoxe ' - "
- DAVED PREOCTOR [PV i hginacy DBcn:_er OFFicR:
rRecT DiAls 2035 I2I-8Z64 R36 BOB2TCT

January 24, 2003

Via H/ DELIVER]

The Honorable U. W, Clemon, Chief Judge
The Honorable William M. Acker, Jr.

The Honorable Sharon Lovelace Blackbum
The Honorable Karon O. Bowdre

The Honorable James H. Hancock

The Honorable Inge P. Jolmson

The Hontorable 1. Foy Guimn, Jr.

The Honorable Edwin L. Nelson )
United Srates District Court, Northern District of Alabamna
Hugo Black United States Courthouse

1729 North S5th Avenuc

Bianingham, Al 35203

VIA FACS SMISSTO

The Honorable Robert B. Propst

Uniied States District Court, Northern District of Alabama
P.O. Box 820

Anniston, AL 36202

The Honorable €. Lynwood Stith

United States District Court, Northern District of Alabama
101 Holmes Avcnue, N.E.

Huntsville, A1, 35801

Dear Judges:

In the last few months, our firmn has been the target of accusations that we have been retained
by clients to aveid certain judges rather than because of our legal ability. In addition 1o being
personally offensive, these assertions have caused parties, lawyers, 2nd this Court lo be involved in
substantial motion and hearing practice, and appeals, This sort of collateral litigation drains the
Judiciary’s resources, lawyers to d tme and attention o issucs that are not related to the
mexits of any casc, and causes parties 1o endure great delay and expense.

@ois
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Line MIDDLEBROOKS
Price & OGTOR
s oo

January 24, 2003
Page 2

Our firmn offers a solution 1o these problems, at least 3s related to cases in which counsel
initially appear on behalfof a plaintiffor defendant. These cases are outside the plain language of
this Cowri’s Standing Order dated July 12, 1996. Qur proposal would, in most cases, foreclose any
suggestion of impropriety in selevting counsel and avoid the delay and expense involved in litigating
choice of coupsel. :

Here is our propesal: We recommend that there either be no assignment or a blind
assignment (i.s., no gotice to the public or the partics of an assignment) of a judge 10.a case vntil
counse] for the defendant(s) have appeared or 2 motien requining the Court’s immediate attention
{e.2., a rotion for 2 temporary restraining order) has been filed. This procedure should moot mest
questions about why clients have hired any firm for a particular case and would avoid accusations
‘(which we maintain are baseless) that our firm has been hired for an improper purpose.

We stand ready znd willing to discuss this matter with ahy of you and to coopetate with you
in addressing these issues. We hope that you will give serious consideration to our proposal and that
it will be a constructive part of any dizlogue secking a solution to the issues sddressed confronting
the Court.

Sincerely,

Ryl
R. David Proctor
FOR THE FIRM

ce: Albert L. Vreeland, 1, Esq.,

Managing Shareholder, Lehr Middlebrooks Price & Proctor. P.C.
Byron R, Perkins, Esq. .
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ATTACMNT 2

UNITED STATES DlSTRICT;’;COURT
NORTHERN DISTRICT OF ALARAMA
£19 HUGO L. BLACK UNITED STATES COURTHOURE
BIRMINGHAM] ALABAMA 35303
(zos) 275- 1850

CMAMBERS OF
u. wW. CLEMON
CHIEF JUDGHE

Meich'6,2003

R David Proctor, Esq. .

Lehy, Middlebrooks, Price & Proctor
P. O. Box 370463 S
Birmingham, Alabama 35237 :

Byron R. Perkins, Bsq.

Gordon, Silberman, Wiggins & Childs
2017 - 5* Avenue, North
Birmingham, Alsbema 35203

Dear Messrs. Proctor and Perkins: _
Thank you for your letters conccmhg tht.- Court’s ca;se assignment procedures.
The Court has carefully considered \‘he Euggmnn of Mr. Proctor, After such

consideration, and consultation with the Admmxmnve Ofﬁce of the United States Courts, the
Court has decided not to implement the snggesncn

i

We are grateful for your efforts to asag; us,

Q;E”L 121:. woé-\
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Respéms&s of R. David Proctor, Nominee to The Northern District of Alabapia,
to Written Questions From Senator Patrick Leahy

1. According to your law finn's website, you have been “appointed a Deputy
Attorney General by the Alabama Attorney General fo represent the State of Alabama in
civil rights natters.” Fowever, there is no indication of such "appeintment” in your
Senate qucstionnaire on which you were asked to Jist all employment, pablic service and
significant legal activities. In a footnote to a list of caves that were not certified as a class
action and therefore not extensively litigated, you unote a case (Hackworth v. Dept of Pablic
Safety) where then-Attorney General Siegelnan retained your firm to defend the state’s
drug testing program for highway patrol officers. Please explain to the Committee why
you did not Mst this :ppomtment as Deputy Assistant Attorney General for the State of
Alab jn the p or public sexvice section? Do you not consider being
appuinted Deputy Aﬂm’ney General of the State of Alabama to be z siguificant legal
activity? Have there been any other instances in which you represented the State in other
cases or have been appointed by any other Attorneys General to represent the State of
Alabama? If so, please describe them.

I did not lst an appointoent as Deputy Attorney General for the State of Alabama in the
employment or public service section related to Hackworth v. Dept. of Public Safety matter
because I was never so appointed. Rather, one of the partners at my former law firm received the
appointment. He was not a Ltigator but, pursuant to the appointment, had the authority to
delegate work on the cass to others within our firm. With the client’s knowledge, ho asked
David Middlebracks and me to defend the case. As noted in my Senate questionnaire responses,
carly in the case, I was assigned the tesk of arguing agaipst class certification and did so
suceessfully.

In other matters I have handled for the State of Alsbama and its instrumentalities, 1 did
not consider myself to be an employee of the State or a public official because all fees for such
representation were paid to my law firmn, not to mc directly.  Accordingly, it did not ocour to me
to list such appointments in those sections of the questionnaire.

In assessing whether a matter would qualify as one of the most significant legal matters I
have ever litigated, ] would examine the type of case that I was appointed fo handls, not the mere
fact that I received an appointment fom an Attorney General. Further, in my view, the provision
of such an appointment does not itself make the work for which a lawyer is appointed more
significant than other work he or she performs for the State, or other clients.

1 consider each and every matter that I am retained to bandle for any client to be
significant and hmpartant, for undoubtedly it is sipnificant and importani to that client. However,
I believe the question to which you are referting asked me to "[d]escribe the most significant
legal activities [I] have pursued, ..." (Brphasis added). I respectfully submit I have done that
and that my answer included very significant work I performed for the State of Alabama. In
particular, you will note that in response to questions 18 and 19 in the Senate questionnaire, 1
listed 2 number of cases in which I represented the State or one of its instrumentalities. See e.g.,
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subparts (2), (4). (5), and (10) of my response to question 18 & subparts (1) and (4) of my
Tesponses to question 1.

Fipally, listed below are the lawsuits (that I have been able to recall or discern from my
records in the time since I received your questions) in which I represented the State of Alabana
or Teceived an appointment to do.so.! Again, I have already listed some of these cases in my
Senate questionnaire because I believed them to be among mest significant that | have handled.
For your convenience, 1 have listed them again. In all events, I certainly beliove that this list is
representative of the cases I have handled for the State and its instrumentalities over the yoms.

Scott v, Bessemer State Technical College, CV-89-0605. I represented the college (and I
believe some of its employces) in this case in which the Plaintiff alleged discrimination. My
recollection is that the case was ¢ither dismisted based upon our client’s demand or a motion for

stzumary judgment.

Allen v. Bessemner State Technical College, CV-50-0222. Irepresented the college (and I
believe some of 1is employees) in this case in which the Plaintiff alleged discrimination. My
recollection is that the case was cither dismissed based upon our client’s demand or amauun for

_ sutmnary judgment.

Jackson v, Bessemer State Technical College, CV-90-0223. 1 represented the college
(and I believe some of its employees) in this case in which the Plamtiff alleged discrimination.
My recollection is that the case was either dismuissed based upon our clent’s derpand or a motion
for surnmary judgment.

Holderficld v, Bessemer State Technical College, CV-90-0224. I represented the College

(and I believe some of its employees) in this case m which the Plaintiff alleged discrimination,
My recollection is that the case was either dismissed based upen our chient’s demand or a motion
for summary judgment,

Davis v. Bessemer State Technical College, CV-91-1152. I represented the college (and I
believe some of its employecs) in this case in which the Plaintiff alleged discrimination. My
recollection is that the case was either dismissed based upon our client’s demand or a motion for
summary judgment.

Cuoninghamn v, Besserner Statc Technical College, CV-91.1240 (N.D. Ala), I

represented the college and four of its employees in this case in which the Plaintiff alleged
discrimination. A defendants” verdict was returned on Plaintiff's allegations of race
discrimination and retaliation. 1 have discussed this case in mere detail in my Senate
questionnaire responses.

! Our fino’s databasc conlnining my time records and information shout our eases was :hangcd n

8 1997. Asevid 4 below, T am able to secall same of the cases I handled before that date and since, but
Imy nat have temember:d all of thern, Please note also that cur fion’s computer system doss provide information
about whether 1 intnent. A dingly, X have listed the cases that I was able to recall or identify

and that fll info either or buth categaries ghowt which you have inquired.

2



254

‘31403 U198 rma wue N e -

Antogio v. Bessemer State Technical College, CV-92-1668. I represented the college in
this case in which the Plaintiff alleged discrimination. The case was settled after its filing,

Estelle Willingham v. Bessemer State Technical College. I represented the college in this

matier which mvolved one of the college's faculty members who, unbeknownst to my client, was
submitting fraudulent reports regarding the number of students who attended her off-camp
olagses. | was the lead counsel for the college in cooperating with an FBI investigation,
conducting & separate investigation for the college, and successfully defending the teacher's Fair
Dismissal Act claim. [ have discussed this case in more detail in my Senste questionnaive
responses.

Goffer v, Marbury, 956 F.2d 1046 (11" Cir, 1992). I represented Alsbama A&M
University, its Board Mcmbers, and other University officials, 'We were retained to handle an
appeal from, and were successful in obtaining a veversal of, a verdict in Plantiff's favor, We
also represented the Defendants in the district cowt after remand. The case was settled. I have
discussed this case in more detail in my Senate questionniaire respanses,

Saville vs. Southeast Alabatna Medical Center, 852 F.Supp 1512 (M.D. Ala. 1994). 1
represented the Houston County Healtheare Authority, Southeast Alsbama Medical Center, and
Virginia Gele Holiday. Plaintiff made a variety of claims based on a number of legal theories.
Holiday was dismissed from the cagse. The trial court zlso gramed in part the remaining
defendants’ motion for summary judgment and the case went 1o trial on Plaintiffs claims of
sexval harassment, retaliation, assavlt and battery, and breach of contract. Plaintiff prevailed
oply on one count: the harassment claim, I have discussed this case in more detail in my Scnate
questionnaire respogses.

USX v. Tieon, CV-95-C-3237, 1 represepted the Attomney General, his office, and an
employee of the offics when the Defendants asserted third-party claims against them arising out
of that office’s investigation and prosecution of the Defendants. Before our clients were even
required to answer, 2 status conference was beld by the Court. The claims Jacked any merit and
within days after the preliminary status conference, the Defendants voluntarily dismissed our
clients from the case. One of my partners and I thereafler represented several corent and former
employees of the Aftorney Gemeral’s office in related matters, including their non-party
depositions which were taken both in this case and collatsral litigation.

Ross v. State of Alabama Board of Pardons and Paroles, CV-01-HGD-2538-8. [
represented Bertha Maxwell, an individual defendant, Ms. Maxwell, an African-American

supervisor in the Binningham office of the Alabama Board of Pardons and Paroles, was wrongly
accused of discrimination by one of her Caucesian subordinates. Based upon our demand that
they do go, Plaintiff and Plaintiff’s counse] dismissed Ms. Maxwell from the cage.

Henson v. Bubanks, CV-99-401 (Circuit Court of Colbert County, Alabama). I
represented the Colbert County-Northwest Alabama Henlthcare Authority d/b/a Helen Keller
Hospital. Plaintiff filed suit after she was injured by Dr. Eubanks’ scalpel it the operating room.

* In this samc time frame, 1 may bave rep { B Sute Technical Caflege in other cases. I
belisve I represented another Incal collsge, Jefferson State C ity College, in Litigation, also. However, any
such litigation occorged aver fen years ago and I no Jonger have any informatim showt any such cases.
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The circuit court gravted our client’s summary judgment motion becanse Ms. Henson, as an
employee, could only file her claim under the Worker’s Compensation Act.

Burleson y, Colbert Caunty-Northwest Alabama Healthcare Authority, 221 F.Supp.2d
1265 (N.D. Ala 2002). I rcpresented the Colbert County-Northwest Alabama Healthcare
Authority, d/b/a Helen Keller Hospital and Mr. William H. Anderson. Plaintiff claimed that his
termination, which was part of a2 reduction in force, was motivated by his candidacy for a seat on
the Colbert County Commission. The court granted summaery judgment for the Defendants. I
have discussed this case in more detail in my Senate questionnaire responses.

Jackson v. Helen Keller Hospital Foundation, Inc,, CV-01-286 (Circuit Court of Colbort
County, Alabarpa). I represent Helen Keller Hasprtal Foundation, Tnc. in this matter. Plaintiff
has asserted that her termination was due to age discrimination and in breach of a contract. We
have filed a motion for summary judgment in this case and it is currently pending before the
Court.
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LEAR MIDDLEBROOKS
PRICE & PROCTOR

- PROFESKIONAL CORPORRTION
ATTORNEYS AND COUNSELORS

2081 Thixt AVENUE NORTH
Ripwy Tor RO,

AL, A BERLTY

R. DAVID PROCTOR B'm‘"aoﬁ a‘?ﬁm DECATUR OFFICE:

DULEOT Dlal: ROE RAIBZEA FACEDILE:! 200 D26-3G08 256 JOBRTET
July 31, 2003

Via Telefax

The Hoporable Orrin G. Hatch
Senate Judiciary Committee
104 Hart Office Building
Washington, DC 20510

RE: R. David Proctor, Noniinee to the Northern District of Alabama
Dear Senator Hatch:

After being provided with questions from Senator Leahy, I contscted the Alabama
Attorney General’s office and asked that they provide me with a st of those cases in which ¥
previously have been appointed ss s Deputy Attorney General by any Alabama Aftorncy
General.

Pleasc note that the following appointments, made by Attorney Generals Yimony Bvans
and Bill Pryor, are in addition to those provided in my previous responses:

Watldins v. Bessemer State Technical College, CV-91-2773. 1
ropresented the College in this case in which Plaintiff alleged

discrimination. The casc was settled.

Berry v._Alabama Forestry Comrmission. I represented the
Forestry Compnission i this case which involved employment
claims asserted by the Plaintiff. I am unable {o tecall the details of
the case.

Fletcher Yielding v. State of Alsbama, (Circuit Court of
Montgomery, Alabama). This is a lawsuit that was threatened by
Yielding, the owner of Tieco, Inc., but never filed It was
collateral to the USX v. Tieco case, in that it asserted parallel
claims that were never prosecuted.
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Lrar MIpDLEBROOKS
PrICE & PrOGTOR
~ PROPESSIONAL OMERAMTION

The Honorable Orrin G. Hatch
Tuly 31,2003
Page 2

Thank you for the opportunity to supplement my initial response.
Sincerely,
R. David Proctor
= The Honorable Patrick Leahy
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Responses of R. David Proctor, Nominee to the Northern District of Alabama,
to Written Questions from Senator Jeff Sessions

1. There bave been some allegations fhat your firm hired Terry Price, the nephew
of Judge U.W. Clemon, for the sole purpose of requiring the recusal of Judge Clemon, 1do
not beliave there is amy merit to those allegations. It is my understanding that Judge
Clamon encouraged Mr. Price to interview with your firm and then encouraged him to join
your firm over a nutber of other firms. Is that correct?

Your understanding is correct in both respects, An August 7, 2002 Wall Sgeet Journal
article referenced in other questions I have received accurately relates that Mr. Price has often
sought Chief Judge Clemon’s advice, particularly regarding educational and career choices, In
fact, Mr. Price relayed to me that he consulted with Judge Clemon before opting to begin a
career as an employment defense lawyer. Judge Clemon was a highly esteemed civil rights
lawyer before taking the bench. Mr. Price was ¢concerned that Judge Clemon may disapprove of
his decision to ent, Judge Clemon guickly dismissed that worry, telling Mr.
Price thet he had fought thc good fight so that he (Mr. Price) would have the opportunity to make
such 2 carcer choice. M, Price has told me that he again consulted with Judge Clemon before
Jjuining our firm. He also has stated that Judge Clemon was extremely supportive of him doing
s0.

3

In 1596, while Mr, Price was contemplating moving back to Biumingham and idering
which firm to join, Judge Clemon played a significant role in Mr. Price’s decision to retum home
and to become my parmer. I know this because Judge Clemon and I discussed his desire that Mr.
Price return to Birmingh He also indicated to me that he believed Mr. Pricc and our firm
would be a good fit and heped he would accept an offer from us. Mr. Price later confirmed to
me that Judge Clemon’s advice played a major part in his dacision.

2. Jtis my understsnding that these allegations arise primarily from litigation with
BellSouth and that Mr. Price, an ouistanding attormey is his own right, was already
representing BellSouth when he joined the firm. Pleasc higblight the qualifications of Mr.
Price and what the firm considered in finally biring him.

Mr. Price is an exceptional African-American employment lawyer who has camed a
reputation as a terrific litigator, In fact, this week Mr, Price has been in Montgomery trying a
race discrimination case before Judge Myron Thompson of the Middle District of Alabama.
Thosc who have litigated with Mr. Price, as well as those who know himn, will testify to his keen
intellect, methodical approach to litigation, and integrity.

Mr. Price was born in Fairficld, Alabama. He received his undergraduate degree from
Columbia College of Columbia University in New York, where he was a member of the Dean's
List. He graduated law school from the University of Califormia at Davis, where he was a
mcmber of both the Law Review and the Honors Moot Conrt Teary, and clerked for a California
state court judge. He is admitted to practice in Alabama, California, the District of Columbia,
and Georgia; all federal courts in Alabama and Georgia; the Eleventh Circnit Court of Appeals;
and the Supreme Cowt of the United States. Additionally, Mr. Price is admitted to practice
before the Fifth and Sixth Circuits, the Northern District of California, and the Eastern District of

¥4 STTT GEM  £0/08/L0
£o0



259

07/30/03  08:03 FAX 205 326 3184 LEBR, ¥1PDLEBROOKS, PRICE. Gooa

Wisconsin, On a pro hae basis, he has litigated cases throughout the country in federal and state
courts in New York, North Carolina, Texas, Tennessee, Mississippi, Olifo, Kentucky, Missouri,
and Florida.

For the first six years of his practice, he was 2 tral attorney for the Offce of the Solicitor
of the United States Departunent of Labor. There he represented the federal govermment in
investigations and litigation involving equal cmployment opportunity and affirmative action,
employee benefits, minimum wage, overtime, child labor, government contract labor standards,
occupational safety and health, mine safety and health, black lung disebility, fraud in
employment and training programs, whistle blower protections, migrant and seasonal farm
workers, the regulation of labor undons, aud veterans’ reemployment rights. He litigated in
Alabara, Florida, and Mississippi.

Since leaving the Department of Labor in 1984, Mr. Price has devoted his practice to
representing local, regionat and national emplayers in individual and class action civil mights,
employmept and labor cases, and in the development and day-to-day managenent of EEO,
emplayee benefits, safety and health, and managemont fraining programs. Since entering private
practice in 1984, M. Price bas continuously provided counsel regarding, and defended marters
arising under, various local, state, and federal laws, inclnding, but not limited to, Title VI of the .
Civil Rights Act of 1964, 42 U.S.C. §§ 1981, 1983, and 1985, fraud, conversion, brcach of
confidentiality, assault, battery, defamation, invasion of privacy, the dus proccss clause,
intentional infliction of cmotional distress, the Fair Labor Standards Act, the Occupational Safety
and Health Act, the Age Discrimination in Bmployment Act, as well as the Employee Retirement
Income Security Act. Mr. Price is a lawyer’s lawyer.

Before joining us in April 1996, Mr. Price was a partuer in the law firm of Constangy,
Brooks & Smith in its Atlants, Georgia office. Since becoming my partner, he has been my
colleague and friend. Ihave learned a great deal from him, sbout life and the law.

Mr. Price has practiced labor and employment law for oyer twenty-three years and has
represented employers in employment discrimination matters for over sevenmtecn Yesars.
Moreover, Mr. Price has successfully defended five amployment ¢lass action complaints filed
since April 1996 and has experience defending cases brought by Gordon, Silberman, Wiggins &
Childs, one of the law firms representing the plaintiffs in the BellSouth case.

You are also correct in your understanding of Mr. Price’s representation of BellSouth. In
the mid-1990s, Mr. Price began representing BellSouth in employment litigation matters. While
working at Constangy, Brooks, Mr. Price represented BellSouth in a putative class action
involving claims of sex and age discrimination filed against the conmpany. Carroll, et gl v.
BeliSonth Telecommunications, Inc,, ¢t al, After leaving Constangy, Brooks, and upon joining
Lehr Middlebrooks, Mr. Price continued to represent BellSouth in the Carroll case and other
employment discrimination matters. With Mr. Price’s excellent representation, BellSouth
defeated plaintilfs’ motion for class certification in the Carroll case. Also, based upon his
ongoing work for the Corupany, our firm and be listed BellSouth a5 a representative client in our
Martindale-Hubbell listing in the first publication of that book after he joined us, years befors the
current BeliSouth case was oven filed

Yvd $2:TT QHA  €0/0C/L0
Yool



260

07/30/03 08:03 FAX 205 328 3184 LEHR. MIDDLEBROOKS, PRICE, Boos

soo

Mr, Price, an experienced employment lawyer, with & special focus on class actions
alleging discrimination, has been tetained by BellSouth on numerons prior oceasions. In fact, at
the time the BellSouth case was filed, Mr. Price was actively representing BellSeuth in seven
differsnt EEOC charges involving claims of race discrimination, including one fled by a
member of one of the putative classes in that case. In all, Mr. Price has worked with BellSouth
in over twonty separate billing matters since joining Lehr, Middlebrooks,

3. As I understand it, Judge Clemon does not believe yon were involved in any
judge shopping and at ope point you proposed a solution ta any recusal problems in
matters involving Mr. Price. T also received a letter from Judge Clemon in which he stated
the following: ’

"I have known David Proctor for several years. He is an
excellent lawyer; and I have great personal and professional
respect for him. 1 have no knowledge or reason to believe that
he was involved in any of the efforts to cause my
disqualification in the cases invelving BellSonth.”

Please describe your refationship witk Jadge Clemon and the solution you proposed.

Before Mr. Price joined our firm in 1996, I had the opportunity to try one employrment
case before Judge Clemen, The case was o bench trial. Judge Clemon entered judgment in favor
of my client. Since that time, we have presented continving legal education programs together
and I believe that we have shared a fricndship, particularly in the time frame since Mr. Price
joined our firm.

Chief Judge Clemon is among those who have encouraged me to express my
interest in a federal judgeship. Both before and since my normination, Judge Clemon has been
supportive of me. I was pleased that in a July 25, 2003, Binmingham Post-Herald news story
concerning my Judicizry Committes hearing, Chief Judge Clomon stated ] bave the highest
regard for his legal ability and his personal efhics,” aud stated his view that ] have “the capacity
to listen.” See Attachment 1. I am honored by his statements.

You are correct that I proposed @ solution that would eliminate any opportunity
for & party to hire a lawyer to disqualify s judge and therefore avoid expensive collateral
litigation related to any such assertion. [n January 2003, T wrote to Chief Judge Clemon and ail
the other Judges in the Northern District. My letter respectfully asked the court to consider
adopting either a blind assignment or no injtial assignment pracedure. Scc Attachment 2. The
proposal was well received by Chief Yudga Clemon and, although it has not yet met with success

see Alftachment 3), it is my hope that, ultimately, a procedure such as it will be adopted.

4. In addition to the letter from Judge Clemon, I received a letter from Byron
Perkins, a top civil rights attorney in Alabams, who practices at one of the most reputable
plaintifi’s firms, Gordon, Silberman, Wigging & Childs. Mr. Perkins said of your
nomination:

"I have known David Proctor personally for more than twelve
years, and daring thosc twelve years we bave litigated cases

gvd 9T TT dEM
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against each other and I believe him to be a fair and hanest
attorney. I consider David to be highly qualified for the
position of a District Court Judge. My upderstanding is that
there is concern that David's firm has used the relationship of
his partner Terry Price fo cause the recusgal of Judge U.W.
Clemon, Terry's uncie. I have no knowledge or facts which
would lesd me to believe that David has personally
participated in this kind of conduct.”

Please explain your relationship with Mr. Perkins and explain to the C whether
there is any truth to the allegations that Mr. Price was hired for the sofe purpose of having
Judge Clemon recused.

Byron Perkins is one of the Plaintiff's sttorneys in the BellSouth case. I first met him in
1991. In December 1991, Mr, Perkins and I were on opposite sides of a case that was tried
before Judge Sam Pointer, We have continued our friendship to this day.

I can also tell you with confidence that there is no truth to the allsgations you
have referenced in your question. Terry Price was hired by our firm because he is a high quality
and able attornsy. M. Price, who is originally from the Birmingham avea, had discussions over
ten years ago with onc of my partners about the prospect of practicing at owr former firm. When
our new firm developed a need for a senior Ktigation pariner in 1996, my partner contacted Terry
Price. Far from being hired to cause Judge Clemon's racusal in certain cases, Mr. Price was
hired because of his abilities, and with the full support of Judge Clemon, who was himself
instrumental in “recruiting™ Mr. Price back to Binmingham. Mr. Price has told me that Judge
Clemon also recontmended to him that our firm was the place he should practice. My partners
and I are extramely thankful that Mr. Price followed his uncle’s advice.

89828
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ATTACHMENT 2

LEHR MIDDLEBROOKS
PRICE & PROCTOR

A PRI TSTONAL CORPORATION
ATTORNEYS AND GOUNSELORS
208 Taixp Averuc Nerit

2 Box

Erve 702 PO, a
Burancran. A a DILDT
B. PAYID PROCTOR e o DECATUR O¥FICE:
DIRRTE DIALT 208 3p3.026d REnOLES 205 o REE BOL-LTGY
January 24, 2003
ViA HANI-DELIVERY

The Honorable U. W. Clemon, Chicf Judge
The Honorable Williar M. Acker, Jr.

The Honorable Sharon Lovelace Blackbum
The Honorable Karon Q. Bowdre

The H blc Jarmes H. I k

The Hogorable Inge P. Johmson

The Honorable J. Foy Guin, Jr.

The Honorable Edwin L. Nelson

‘United States Distriet Court, Northem District of Alabama
Hugo Black United States Courthouse

1729 Nosth 5th Avenue

Birmingham, AL 35203

VIAFACSIMILE TRANSMISSION

The Honorable Robert B. Propst

United States District Court, Northern District of Alabama
P.0. Box 820

Aaxniston, AL 36202

The [fonorable C. Lynwood Smith

United States District Court, Northera District of Alabama
161 Holmes Avenue, N.E.

Huntsville, AL 35801

Dear Judges:

In the Jast few months, olr firm has been the target of accusations that we have been retained
by clients to aveid certain judges rather thun bocause of cur legal ability. In addition to being
personally offensive, these assegtions have caused partics, tawyers, and this Court to be invelved in
substantial motion and hearing practice, and appeals. This sort of collateral litigation drains the
judiciary’s resources, cavses Jawyers to devote time and attention to issucs that are not related o the
merits 6f any case, and causes patties to endufe great delay and expense.
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Pt oo

January 24, 2003
Papge 2

Qur firm offers a solution to these probl at least as refated to cascs in which counsel
initially appear on behalfl of a plaintiff or defendant. These cases are outside the plain language of
this Cowrt’s Standing Order dated July 12, 1996. Our proposal would, in most cases, foreclose any
seggestion of impropriety in selocting counsel and avoid the delay and expense involved in Jitigating
choice of counsel.

Here is our proposal: We recommend that there ¢ither be no assighment or a blind
assignment (i.e., 00 notice to the public or the parties of an assignment) of a judge to a case until
yunsel for the defeadant(s) have app 1 or a motion requiring the Court’s hrunediate attention
{e.g., a motion for a terpporary restraining order) has been filed. This procedure should moot most
questions zbout why clicats have hired any firm for a particular casc and would avoid accusations
“(which we maintain are baseless) that our firm has been hired for an improper purpose.

We stand ready and willing to discuss this matter with any of you and to cooperate with you
in addiessing these issues. We hope that you will give serious considertion to our propasal and that
it will be a constructive part of any dialoguc seeking a solution fo the issues addressed confronting
the Courl

Sincerely,
e,

R. David Proctor
FOR THE FIRM

ce: Albert L. Vreeland, I, Esq., .
Managing Sharcholder, Lehr Middlebrooks Price & Proctor, P.C.
Byron R. Perkins, Bsq.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
£19 HUGE L BLACK URITED STATES COURTHAUSE
BIRMINGHA M. ALABAMA 35208
(208} 278~ 1850

CHAMBERS aF
U. W. CLEMON
CHIEF JUDER

March 6, 2003

R. David Proctor, Esq. .
Lehr, Middlebrooks, Price & Proctor
P. O. Box 370463

Birmingham, Alabama 35237

Byron R. Perkins, Bsq.

Gerdon, Silberman, Wiggins & Childs
2017 - 5% Avenne, North
Birmingham, Alsbama 35203

Dear Messrs, Proctor and Perkins:

Hero

Thank you for yous letiers concerning the Court’s case assignment procedures.

The Court has carefully considered the suggestion of Mr. Proctor. After such
consideration, and Itation with the Administrative Office of the United States Courts, the

Court has decided not to implament the suggestion.

We are grateful for your efforts to assist us.

Vexy truly, S,
) 7
%’L YO emecBrn

-~ U.W. Clemon

A 317
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SUBMISSIONS FOR THE RECORD

\@/ News Release
7. JUDICIARY COMMITTEE

-

7

“United States Senate * Senator Orrin Hatch, Chairman
July 22, 2003 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the Committee on the Judiciary
Hearing on the Nominations of:

STEVEN M. COLLOTON TO BE UNITED STATES CIRCUIT JUDGE
FOR THE EIGHTH CIRCUIT;

P. KEVIN CASTEL TO BE UNITED STATES DISTRICT JUDGE
FOR THE SOUTHERN DISTRICT OF NEW YORK;

SANDRA J. FEUERSTEIN TO BE UNITED STATES DISTRICT JUDGE
FOR THE EASTERN DISTRICT OF NEW YORK;

RICHARD J. HOLWELL TO BE UNITED STATES DISTRICT JUDGE
FOR THE SOUTHERN DISTRICT OF NEW YORK;

H. BRENT MCKNIGHT TO BE UNITED STATES DISTRICT JUDGE
FOR THE WESTERN DISTRICT OF NORTH CAROLINA;

R. DAVID PROCTOR TO BE UNITED STATES DISTRICT JUDGE
FOR THE NORTHERN DISTRICT OF ALABAMA; AND

STEPHEN C. ROBINSON TO BE UNITED STATES DISTRICT JUDGE
FOR THE SOUTHERN DISTRICT OF NEW YORK

Today the Committee is considering seven outstanding nominees for the federal bench,
and I am pleased to have all of them before the Committee this morning. I look forward to
hearing from each of them.

Before we hear from our panel of distinguished Senators who have appeared today on
behalf of these nominees, I would like to share a few words of introduction.

Our first nominee today is Steven Colloton, who has been nominated to the Eighth
Circuit Court of Appeals. He has excellent academic and professional qualifications for the
federal bench. A graduate of Yale Law School, Mr. Colloton clerked for D.C. Circuit Judge
Laurence H. Silberman and for Supreme Court Justice William H. Rehnquist. Mr. Colloton
worked as an attorney with the Office of Legal Counsel at the Department of Justice for a year
and then, eager to return to his Midwestern roots, accepted a position as an Assistant U.S.
Attorney in the Northern District of Iowa. After devoting eight years to fighting crime as a
federal prosecutor, Mr. Colloton entered the private sector, where he concentrated his practice in
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civil litigation. In 2001, he returned to the public sector as U.S. Attorney for the Southern
District of Iowa. He will be an excellent federal judge.

Our group of district court nominees is equally impressive. Four of them hail from the
great state of New York. Kevin Castel is one of our three nominees for the Southern District of
New York. He is a highly regarded litigator who has focused much of his professional career on
complex commercial litigation. A graduate of St. John’s University School of Law, he has
served as the Chair of the Commercial and Federal Litigation Section for the New York State
Bar Association. We look forward to hearing from him.

Another Southern District nominee, Richard Holwell, has 30 years of experience as a
practicing litigation attorney. He currently acts as the executive partner in charge of his firm’s
global litigation practice. He has extensive experience in both civil and criminal investigations
conducted by the Department of Justice, the Securities and Exchange Commission, and other
federal agencies.

Our final Southern District nominee, Stephen Robinson, brings a balance of civil and
criminal litigation experience to the bench. In addition to experience in the private sector, Mr.
Robinson worked as a line prosecutor for the U.S. Attorney’s Office for the Southern District of
New York before taking the helm as the United States Attorney for the District of Connecticut,
Since 2002, he has worked as President and CEO of Empower New Haven, Inc., a nonprofit
corporation.

Qur other New York nominee, Judge Sandra Feuerstein, has been nominated for the
Eastern District of New York. She has sixteen years of experience as a judge, having served on
three different courts in the New York state judicial system. She has been named Judge of the
Year twice since 1992. Judge Feuerstein is a noted humanitarian and will make an outstanding
addition to the Eastern District bench.

In addition to our slate of New York nominees, we will consider two additional
nominations for seats on the federal district courts. Judge Brent McKnight, who has been
nominated for the Western District of North Carolina, spent six years litigating felony offenses
as an Assistant District Attormey for the State of North Carolina. In 1989, he became a district
judge for the North Carolina 26™ Judicial District. Four years into his term, he received a 97%
approval rating from attomeys polled by Court Watch of North Carolina. In 1993, he made the
transition from state to federal court when he was appointed a federal magistrate judge for the
Western District of North Carolina.

David Proctor, nominated to the Northern District of Alabama, has practiced law in the
Birmingham area for more than 15 years, most recently at the firm Lehr, Middiebrooks, Price &
Proctor, where he has been an effective litigator in labor, employment and civil rights law. His
extensive legal experience will serve him well as on the federal bench.

I am pleased to welcome our nominees to the Committee today, and I commend the
President on selecting them for the very important positions that they will assume upon
confirmation.

HH#H#
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Statement of Senator Patrick Leahy,
Senate Judiciary Committee
Judicial Nominations Hearing
July 22, 2003

Today, the Committee will hear from seven judicial nominees, including another
nominee to a Court of Appeals. This hearing is the 14th nominations hearing the
Republican majority has held this year, including 50 of President Bush’s judicial
nominees, and the 14th hearing for a circuit court nominee this year.

This stands in sharp contrast to the way President Clinton’s nominees were treated by the
Republican majority. Fourteen hearings are more hearings for judicial nominees than
Chairman Hatch allowed in any of his six full years as chairman during the Clinton
Administration. In most of those years, there were far fewer hearings and far fewer
nominees. Thus, in the first seven months of this year, we have already exceeded the
number of hearings held in any of the six years the Republican majority controlled the
pace of President Clinton’s judicial nominees.

I recall that, during the entire year of 1996, when vacancies were higher and growing, this
Commmittee held only six hearings all year and those hearings included only five circuit
court nominees. During that 1996 session, not a single judge was confirmed to the circuit
courts -- not one. In all of 1997, the Committee only had nine hearings all year and
included only nine circuit court nominees. During the entire year of 2000, only eight
judicial nominations hearings were held.

In 1999, this committee did not meet to consider a judicial nominee until June 16" and
during the rest of 1999, it held only seven hearings to consider judicial nominees. That
was the third year of President Clinton’s second term. Like 1999, 2003 is the third year
of this President’s term. By contrast, this year we had already held 11 hearings by the
time Chairman Hatch held his first hearing in 1999.

This year, with a Republican in the White House, the Senate Republican majority has
gone from second gear -- the restrained pace it had said was required for Clinton
nominees -- to overdrive for the most controversial of President Bush’s nominees.

A good way to see how much faster Republicans are processing judicial nominations for
a Republican president is to compare where we are in July of this year to July of any year
during the last Democratic administration when the Republicans controlled the Senate.
Over the last six and one-half years of Republican control under President Clinton, the
Republicans had held five judicial nominations hearings, on average, by July 22. On this
day, in 1995, only seven hearings had been held for judicial nominations; in 1996, only
four hearings; in 1997, only four hearings; in 1998, eight hearings; in 1999, only two
hearings; and in 2000, only seven judicial nominations hearings were held by July 22.
Today, we participate in our 14" hearing this year. Republicans have moved much more
quickly on President Bush’s judicial nominees than for President Clinton’s.  The
average number of circuit court nominees given hearings by July 22 during the years of
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Republican control under President Clinton was five. The Republican majority, thus, is
now moving almost three times faster for President Bush’s circuit court nominees.

It was not so long ago, when another nominee to the Eighth Circuit, Bonnie Campbell,
did not receive a vote by the Committee following the hearing on her nomination.
Neither the nominee nor we were ever told why the Republican majority refused to
accord her nomination a Committee vote despite the support of both of her home-state
Senators, one a Democrat and the other a Republican. Bonnie Campbell, the former
Attorney General of Iowa and former head of the Violence Against Women Office at the
Department of Justice saw her nomination die without Senate action after more than a
year. That nomination was eventually withdrawn by President Bush to make way for the
nomination of Judge Melloy, who was confirmed last year by the Democratic-led Senate.
For those always accusing Senate Democrats of tit-for-tat, the Jowa vacancy on the
Eighth Circuit shows that Democrats have done no such thing. Indeed, we proceed today
on Mr. Colloton’s nomination despite the still unexplained and shabby treatment of
Bonnie Campbell and Mr. Colloton’s participation in the Republican’s Whitewater
investigation.

Today we will also hear from four nominees to the U.S. district courts in New York.
These four nominees come to us with bipartisan support, including the support of their
two home-state Senators. Justice Feuerstein, nominated to the Eastern District of New
York, currently serves as a justice in the New York State Appellate Division and has
served as a judge in the New York State court system for approximately 15 years. Mr.
Castel, Mr. Holwell and Mr. Robinson, nominated to the U.S. District Court for the
Southern District of New York, all have significant litigation experience as well as
commendable records of providing legal services to disadvantaged persons. The New
York nominees added to this hearing less than one week ago. The expedited inclusion of
these four district court nominees at today’s hearing is another example of how the
Democratic members of this Committee have cooperated with the President and
Republican majority.

We will also hear today from Judge Brent McKnight, nominated to the U.S. District
Court for the Western District of North Carolina. Judge McKnight has served as a U.S.
Magistrate Judge for the Western District of North Carolina for 10 years, received a
unanimous “Well-Qualified” rating from the ABA, and has the support of both of his
home-state Senators. Finally, we will hear from Mr. Procior, a nominee to the U.S.
District Court for the Northern District of Alabama. These two nominees are to fill new
judgeships that became effective last week. This is another sign of how expeditiously the
Senate is considering this President’s nominees.

As 1 have noted throughout the last three years, the Senate is able to move expeditiously
when we have consensus nominees. Unfortunately, far too many of this President’s
nominees have records that raise serious concerns about whether they will be fair judges
to all parties on all issues.

I



NOMINATIONS OF HENRY W. SAAD, OF MICHI-
GAN, NOMINEE TO BE CIRCUIT JUDGE FOR
THE SIXTH CIRCUIT; LARRY ALAN BURNS,
OF CALIFORNIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
CALIFORNIA; GLEN E. CONRAD, OF VIR-
GINIA, NOMINEE TO BE DISTRICT JUDGE
FOR THE WESTERN DISTRICT OF VIRGINIA;
HENRY F. FLOYD, OF SOUTH CAROLINA,
NOMINEE TO BE DISTRICT JUDGE FOR THE
DISTRICT OF SOUTH CAROLINA; KIM R. GIB-
SON, OF PENNSYLVANIA, NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DIS-
TRICT OF PENNSYLVANIA; MICHAEL W.
MOSMAN, OF OREGON, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF
OREGON; AND DANA MAKOTO SABRAW, OF
CALIFORNIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
CALIFORNIA

WEDNESDAY, JULY 30, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:17 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch pre-
siding.

Present: Senators Hatch, Specter, Sessions, Graham, Leahy,
Feinstein, Feingold, Durbin, and Edwards.

Chairman HATCH. I apologize for being a little bit late. I have
been in since 6:00 and I am still having trouble keeping up with
it all, and I apologize to my colleagues who have had to wait. I
apologize to my colleagues on this Committee.

Senator LEAHY. I can vouch for the fact that he was here at 6:00.
I looked out the window and I saw him coming in.

[Laughter.]

(271)
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Chairman HATCH. Leahy does not even get out of bed at 6:00, I
have to tell you. I have been around him. I cannot blame him.

I am going to forego, or at least hold off on my statement. Should
we hold off on our statements so that we can accommodate our fel-
low Senators? If you do not mind, we will start from your right and
go to the left, and start with you, Fritz. Senator Hollings, we will
call on you to speak first, then John Warner. Excuse me. We are
going to have Senator Feinstein go first because she has an amend-
ment on the floor and has asked to speak first.

Senators Levin and Stabenow have asked for 45 minutes to
speak and have agreed to follow all of the other Senators. I will ask
them and Congressman Rogers to come to the witness table. You
are due on the floor too and you want to speak.

So we will go with Senator Feinstein, then with Senator Specter,
and then we will go to Senator Hollings.

PRESENTATION OF LARRY ALAN BURNS AND DANA MAKOTO
SABRAW, NOMINEES TO BE DISTRICT JUDGES FOR THE
SOUTHERN DISTRICT OF CALIFORNIA, BY HON. DIANNE
FEINSTEIN, A U.S. SENATOR FROM THE STATE OF CALI-
FORNIA

Senator FEINSTEIN. Mr. Chairman, let me thank you very much
for this courtesy. I really do appreciate it, and I will try to be very
brief.

I am very pleased to introduce to the Committee two Southern
District of California nominees, Larry Burns and Dana Sabraw.
These nominees will fill two of the five new Southern District
judgeships created by the Department of Justice reauthorization
legislation enacted last year. The screening committee submitted
their names to the President in March, who then nominated them
in May. I think their presence here really represents a very suc-
cessful conclusion to what was a multi-year effort to address a tre-
mendous caseload crisis in the San Diego area.

I would very much like to thank the Chairman and the Ranking
Member without whom these judgeships would not have been cre-
ated, so thank you very, very much.

Until these judgeships were authorized, the Southern District of
California had a weighted caseload average of approximately a
thousand cases per judge. This is the highest in the country and
more than twice the national average. I hope we can confirm Judge
Sabraw and Judge Burns as quickly as possible because the Dis-
trict truly needs them. They have a very heavy caseload of complex
and heavy cases including some large narcotics cases.

I am pleased to report that both judges come unanimously en-
dorsed by the California Bipartisan Judicial Selection Committee.
They are two more examples of how well this process can work if
Democrats and Republicans approach the issue collaboratively.

Judge Burns is joined at today’s hearing by his wife Kristi and
his two sons, Andrew, 17 and Adam, 15. Could you all stand up so
the Committee could acknowledge your presence? We are delighted
to have you here. Thank you very much.

Judge Burns is a lifetime California resident, graduated from the
University of San Diego Law School in 1979. The American Bar As-
sociation unanimously rated him well qualified, its highest rating.
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Since 1997 he served as a magistrate in the Southern District
where he has garnered rave reviews. Notably, he received the
Judge of the Year award from the Consumer Trial Lawyers of San
Diego.

Prior to his service on the bench, Judge Burns worked as an As-
sistant U.S. Attorney in the Southern District of California from
1985 to 1997 and as a Deputy District Attorney from 1979 to 1985.
He has tried over 150 criminal cases to verdict.

During his time in the U.S. Attorney’s Office, he enjoyed one of
the most distinguished careers of any U.S. Attorney in the South-
ern District’s history. His career reflects increasing levels of re-
sponsibility including positions as Chief of the Violent Crimes Sec-
tions and Deputy U.S. Attorney, the third-ranking position in the
office. He had received superior performance awards from the De-
partment of Justice in 1989, 1990, 1991 and 1992. He was only the
second prosecutor from San Diego to be inducted into the American
Academy of Trial Lawyers, which is an invitational organization
limited to the best trial lawyers on both the criminal and civil de-
fense side of the United States. A number of his professionals give
him their highest marks, but in the interest of time I will just, if
I may, enter those comments into the record.

Chairman HATcH. Without objection.

Senator FEINSTEIN. Thank you.

I am equally pleased to introduce Southern District of California
nominee, Dana Sabraw, to the Judiciary Committee. He is joined
by his wife, Summer Stephan, his son, Jack, age 12, and his twin
daughters, Stephanie and Kimberly, age 10. I am very partial to
girls, age 10. I would like to ask the family to stand so that we
might see them as well. Thank you very much for being here. We
really appreciate it.

I also understand that John Yang, the President of the National
Asia—Pacific American Bar Association, is in attendance as well.
Could you please rise, Mr. Yang, so that we could see you. Thank
you very much.

Chairman HATCH. We are happy to welcome all of you here.

Senator FEINSTEIN. Judge Sabraw is another exemplary can-
didate. Like Judge Burns, he received a unanimous well-qualified
rating from the ABA. He, again, similarly, earned his under-
graduate degree from San Diego State University, and his law de-
gree from the University of the Pacific in 1985. He was a member
of the Law Review and the school honor society, graduating in the
top 10 percent of his class.

After law school he worked for the oldest law firm in Santa Bar-
bara called Price, Postel and Parma. He then became associate and
partner in the firm of Baker and McKenzie, one of the largest law
firms in the world.

Judge Sabraw was appointed by California Governor Pete Wilson
to the Municipal Court in 1995 and then to the Superior Court in
1998. As a judge he has tried nearly 200 cases ranging from seri-
ous felonies to multi-party complex civil litigation.

He has remained active in the community despite his daunting
workload. He is past president of the Oliver Wendell Holmes Inn
of Court. He has also been on the Board of Directors of the Asian
Business Association, the Falcons Youth Baseball, the San Diego
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County Judges Association and the Pan—Asian Lawyers. Judge
Sabraw founded the Positive Impact Program in 1998, and through
this program, it is kind of interesting, judges, attorneys and com-
munity volunteers have educated over 6,000 fifth graders about the
justice system. He has the endorsement of the Mayor of San Diego,
Dick Murphy, who says that his skill, judgment and integrity
would bring honor to the Federal bench.

I would like to end on that note. I think we have two very distin-
guished nominees. Again, an evenly-divided bipartisan screening
panel found them eminently qualified, and unanimously presented
them to the President of the United States.

Thank you for the courtesy, Mr. Chairman.

Chairman HATCH. Thank you, Senator. We will turn to Senator
Specter.

Senator SPECTER. Well, thank you, Mr. Chairman. I too am about
to offer an amendment on the Energy bill, but I think Senator
Cantwell will be there for a little bit longer, and I know two of my
senior colleagues here, so I would defer to Senator Hollings and
Senator Warner, and then ask for recognition to introduce a Penn-
sylvania nominee.

Chairman HATCH. That would be fine, but I think what I am
going to do is let both South Carolina Senators go if I can. Is that
okay with you, because Senator Graham is here, so we can keep
it consistent?

Senator SPECTER. That is acceptable, Mr. Chairman.

Chairman HATCH. Senator Hollings, we will turn to you now.
Glad to have you here.

PRESENTATION OF HENRY F. FLOYD, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF SOUTH CAROLINA, BY
HON. FRITZ HOLLINGS, A U.S. SENATOR FROM THE STATE
OF SOUTH CAROLINA

Senator HOLLINGS. Thank you very much, Mr. Chairman, and
distinguished members of the Committee. In deference to all of us
here who have business on the floor, let me ask that my full state-
ment be included in the record as if delivered.

Chairman HATCH. Without objection.

Senator HOLLINGS. I would ask Judge Henry Floyd and his wife
to stand. Also we are honored to have the Chief Justice of our State
Supreme Court Jean Toal.

Chairman HATCH. Welcome. We are so happy to have you all
here.

Senator HOLLINGS. We welcome you to the Committee.

Chief Justice Toal says Henry Floyd is the “go to guy.” Any time
they have a problem at the Supreme Court level, they have been
going to him at the Circuit bench level for the past 12 years. Spe-
cifically, he has the unanimous well-qualified American Bar Asso-
ciation rating. He is a three-term State House Representative. I
could go down on and on, on all the different experiences he has
had in the 20 years at the bar.

Specifically he has balanced judicial temperament, Mr. Chair-
man. He does not go around harassing people about religion. He
has a professional work ethic and a sharp legal mind. He does not
go around publicly campaigning on controversial Supreme Court
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decisions. This is the kind of judge that you have got to commend
Senator Lindsey Graham for having. I can tell you right now, with
all the rhubarb and the headlines and the controversy about judi-
cial confirmations here in the U.S. Senate, this one will go through
unanimously because he is just totally of a judicial temperament,
and that sharp legal mind, and well-balanced judgment, and depth
of experience and everything else like that, he has got glowing bi-
partisan support all over the State.

Chairman HATCH. Senator Hollings, do you think that we might
even be able to avoid one of these time-consuming votes?

Senator HOLLINGS. You have got to give credit to Senator
Lindsey Graham. I had a lot of letters recommending him, and I
was sort of looking forward to it, but you know, the Supreme Court
and that funny decision they made in Florida, so I never got the
chance.

Chairman HATCH. The reason I raise that issue is because we
are now voting on judgeship nominees we really never had to have
roll call votes on, taking a lot of the time of the Senate, where we
never did that before.

Senator HOLLINGS. I want to thank the Committee and you, Mr.
Chairman, for your fine consideration.

Senator SPECTER. Senator Hollings, when you mention religion
and campaigning on controversial decisions, when are you going to
go for the jugular?

[Laughter.]

Senator HOLLINGS. When am I going to vote for who?

Senator SPECTER. The jugular. You are the master of the Senate
at going for the jugular except possibly for Senator Warner.

Senator HOLLINGS. Let my lawyer, Warner, answer that.

[Laughter.]

Senator WARNER. I will stand by the old first captain. He still
walks down the halls with the record he has had, World War II.

Chairman HATCH. Thank you. We are happy to have you here,
Senator Hollings.

[The prepared statement of Senator Hollings appears as a sub-
mission for the record.]

PRESENTATION OF GLEN E. CONRAD, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF VIRGINIA,
BY HON. JOHN WARNER, A U.S. SENATOR FROM THE STATE
OF VIRGINIA

Senator WARNER. I will be very brief, and like Senator Hollings,
I will ask that my statement be included in the record.

We have one of these magnificent public servants, who has for
27 years been a Magistrate Judge in the Western District of Vir-
ginia in the Federal Court system, and the highlight of this hearing
would be asking the Judge to introduce his lovely wife, Mary Ann.
Would you stand, please, Mary Ann? That is the full reason why
this wonderful man I think has received this nomination.

I say to my colleagues, Glen Conrad has been nominated by the
President to serve as a judge on the United States District Court
for the Western District of Virginia, nominated to fill the vacancy
of James Turk, who began service in 1972 and recently took senior
status, a remarkable jurist in the annals of Virginia history.
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Senator Allen was to have joined me here today, and I will unan-
imous consent that his statement be placed in the record together
with mine.

I just simply say to my colleagues, in putting this statement in,
that the background of this nominee makes him highly qualified for
this position. Both Senator Allen and I extensively interviewed a
wide range of individuals, and this nominee came to the forefront.

His experience with the law is extensive. He has a record 27
years. That coupled with his temperament, his integrity and judi-
cial demeanor is consistent with the high standards of the Federal
bench and bar, and I urge his rapid confirmation by the United
States Senate.

I thank my colleagues.

[The prepared statement of Senator Warner appears as a submis-
sion for the record.]

Chairman HATcH. Thank you, Senator. We appreciate having
you here.

Let us turn to Senator Specter.

PRESENTATION OF KIM R. GIBSON, NOMINEE TO BE DISTRICT
JUDGE FOR THE WESTERN DISTRICT OF PENNSYLVANIA, BY
HON. ARLEN SPECTER, A U.S. SENATOR FROM THE STATE OF
PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

I have the pleasure of introducing a very distinguished Penn-
sylvanian, Judge Kim Richard Gibson for nomination to the United
States District Court for the Western District of Pennsylvania.

Judge Gibson is a State Court judge now, has been for the past
5 years, has an outstanding record, a graduate of West Point in
1970, magna cum laude on his JD degree from the Dickinson
School of Law in 1975.

While in the military service, has extensive experience in the
Judge Advocate General’s Office, and returning to the practice of
law in Somerset County, Pennsylvania, which in the past 2 years
has become a very famous county where one of the 9/11 flights
went down, and then the mine disaster last year. It is good to have
something very positive for Somerset County and I think Judge
Gibson’s nomination to the Federal bench is just that. He had prac-
ticed law in Somerset County as a sole practitioner for 20 years,
from 1978 to 1998, in a wide variety, and I think that kind of di-
versity is something which is very, very positive.

Judge Gibson has been recommended by the bipartisan nomi-
nating panel, which Senator Santorum and I have established, and
with all of the big firm lawyers having come to the bench in so
many parts of our State as well as the country, it is good to see
a sole practitioner from a small county come to the Federal bench.

In the interest of brevity, Mr. Chairman, I would ask that a re-
sume be included in the record with a detailed statement of Judge
Gibson’s legal background, and in conclusion the two most popular
words of any statement, I would ask Judge Gibson to introduce his
lovely wife, and as television had it, their three sons.

Judge GIBSON. Thank you, Senator Specter. With me today is my
wife, Rebecca, my son, Connor, my son, Sean, my son, Matthew,
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and also accompanying me today is my law clerk, John Egers, and
my secretary, Kimberly Talarovich.
Chairman HATCH. We welcome all of you to the Committee.
Senator SPECTER. Thank you very much, Mr. Chairman. As I
said, I would like to excuse myself. I am due on the floor shortly.
Chairman HATcH. Thanks, Senator.
g\lfe will turn to Senator Graham now, and then go across the
table.

PRESENTATION OF HENRY F. FLOYD, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF SOUTH CAROLINA, BY
HON. LINDSEY GRAHAM, A U.S. SENATOR FROM THE STATE
OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman.

I would like to associate myself with at least some of Senator
Hollings’ remarks, not all. That part about me being a good guy,
I really want to associate myself with that.

But Senator Hollings and I do agree on this, that Judge Henry
Floyd, Mr. Chairman, will be a great addition to the Federal bench.
He has been serving, as Senator Hollings indicated, for over a dec-
ade at the State level. I can tell you firsthand, I have appeared be-
fore him as a judge, before I was elected to Congress. I think I lost.
It probably had nothing to do with him, a lot to do with me. But
Judge Floyd was rated in the top three judges of our entire state.
Justice Toal is a big fan, and I certainly admire her, but we have
Senator Larry Martin from Pickens County, Judge Floyd’s home
county, my home county. Larry has been in politics a long time,
and anyone who has been around Judge Floyd would tell you that
he is a quality person, he wears the robe well, and if you go into
his court you are going to be treated fairly no matter where you
come from, no matter what station in life you have, and I think he
will be a great addition to the Federal bench. His colleagues and
those who practice before him, rate him very highly in all the areas
that matter to me.

We have a lot of politics in our judicial process. That is sort of
the way it was meant to be. I think we have way too much. I do
not associate myself with some of the things that Senator Hollings
said, but we are here today trying to do some good, and South
Carolina will be better off if we can get Judge Floyd nominated. I
want to recommend to my colleagues on the Republican and Demo-
cratic side of the aisle, that if you vote for Judge Floyd you will
have done a good thing for the State of South Carolina and the
United States.

At this time, Judge Floyd, I think you would be honored to intro-
duce your family, if you would do that.

Judge FLOYD. Thank you, Senator. This is my wife, Libba, and
my daughter, Betts here. My good friend, Scott Dover is with us
in addition to the two people that Senator Hollings mentioned.

Chairman HATCH. We are happy to welcome all of you here.

Senator GRAHAM. Welcome to Washington, and God bless in your
new endeavors. I am very proud of you, Henry. You will make a
great judge for us.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you.
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We will turn to Senator Wyden and then Senator Smith.

PRESENTATION OF MICHAEL W. MOSMAN, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF OREGON, BY HON.
RON WYDEN, A U.S. SENATOR FROM THE STATE OF OREGON

Senator WYDEN. Thank you, Mr. Chairman. Let me begin, Mr.
Chairman, by thanking you for all of your courtesies. You have
been so kind to me on so many matters, and we very much appre-
ciate your handling this priority nomination for Oregon.

As you know, I feel very strongly about working in a bipartisan
way. When I came to the Senate, Senator Hatfield was enormously
helpful to me, and Senator Smith has just been so gracious and so
thoughtful. We have done all of our judicial nominations together,
and I am very proud to be here today, Mr. Chairman, and col-
leagues, to support the fine choice that Senator Smith has made for
this particular nomination, Mike Mosman, to be of service on the
United States District Court for the District of Oregon.

He has an outstanding record as a tough prosecutor. I believe his
law enforcement background will be a significant asset to the Fed-
eral bench in Oregon.

He has such an interesting background, Mr. Chairman. Many
may know, it has been reported in our newspapers, that at one
time he wanted to be a marriage counselor. This strikes me as
ideal training for the kind of position that he will be serving in.

But I support Mike Mosman for three major reasons. The first
is I am convinced that he is committed to equal rights for all Amer-
icans, and I would also like to praise his listening skills. A number
of organizations in Oregon raised questions, for example, with re-
spect to Mr. Mosman’s positions on a variety of social issues, and
Mr. Mosman really reached out and listened, and showed his con-
cern, and I credit him for that. His commitment to equal rights for
all Americans and his willingness to listen has been especially im-
portant to me.

Second, I believe he is going to be fair, and that is a prerequisite
for anyone serving in this position. He showed that as a prosecutor.
He will show that as a U.S. District Judge.

Third, I think he understands the role of a judge in this position.
He understands he is not a legislator. He is not out there writing
bills and pushing legislation, but he is to serve as a judge on a
whole host of concerns that come up throughout the west. He is a
westerner. He understands our issues, and I am convinced that he
would be an excellent nominee if confirmed.

I am glad once again to be able to join my good friend and col-
league, Mr. Chairman, in sending to you another nominee that has
the bipartisan support of both of Oregon’s Senators, Michael
Mosman.

Chairman HATcH. Thank you, Senator Wyden. We appreciate
having you here, and we appreciate the good bipartisan way you
and Senator Smith work on these judges.

Senator Smith, we will turn to you, and then we will go to Sen-
ator Allen, then Senator Santorum.
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PRESENTATION OF MICHAEL W. MOSMAN, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF OREGON, BY HON.
GORDON SMITH, A U.S. SENATOR FROM THE STATE OF OR-
EGON

Senator SMITH. Thank you, Chairman Hatch, Senator Leahy,
Senator Durbin. I appreciate very much your consideration of Mi-
chael Mosman today, and it is also a privilege of mine to be here
with my colleague, Ron Wyden, again in a bipartisan way in recom-
mending a judge for the United States of America.

Recently the ABA rated Michael Mosman well-qualified. There is
a reason for that. He is actually supremely qualified. He was the
number one student at Utah State University, its valedictorian. He
was the editor-in-chief of the Brigham Young University Law Re-
view. He went on to clerkships with Malcolm Wilkey of the D.C.
Circuit and Lewis Powell of the United States Supreme Court. He
has had a distinguished career in private practice with the law
firm of Miller and Nash. But he felt a calling, if you will, to public
service and sought a position with the U.S. Attorney’s Office.

I did not know Michael Mosman prior to our looking for a United
States Attorney for Oregon. I believe I had met him, but could not
say that I knew him. I knew of him. Senator Wyden and I estab-
lished a bipartisan commission, and he surfaced as the number one
recommendation of this bipartisan panel. He has been an out-
standing United States Attorney for Oregon in the war on ter-
rorism and in keeping the people of Oregon safe from those who
would harm them.

In addition to that, in going forward for this position, again from
a bipartisan panel the number one recommendation was for Mi-
chael Mosman to fill this vacancy.

I think it is a high tribute to him that in the audience today are
two sitting judges of the United States District Court in Oregon,
Judge Hogan and Judge Haggerty. Those gentlemen are here. If
they could stand up, I would like to acknowledge them. They are
here because they recognize, having seen him advocate before the
bar of the Federal Courts in Oregon, his professionalism and would
not be here as a Democrat and as a Republican if they did not
think so highly of him.

Chairman HATCH. Happy to have both of you here. We are hon-
ored to have you here.

Senator SMITH. Mr. Chairman, I could go on, but I think his
record speaks for itself. I will conclude with an incident having
nothing to do with the law.

Recently, my wife and I were having dinner at a nice place in
Oregon. We were attended by a lovely young woman who was our
waitress. She was bright and very well-mannered. And, after the
meal she introduced herself as Mike Mosman’s daughter. I thought
what man would not be proud to have a young woman like that as
his daughter. I think it speaks well of her parents, but particularly
of the man who will be judged by you today, Michael Mosman. I,
without reservation, recommend him for confirmation to the United
States District Court of Oregon.

Thank you, sir.



280

Chairman HATCH. Thank you. We appreciate both of you being
here. We appreciate the good testimony, and we will put all state-
ments in the record.

Senator Graham asked me to have articles in support of Judge
Floyd be included in the record at the appropriate place following
his remarks.

We will turn now to Senator Allen, then Senator Santorum.

PRESENTATION OF GLEN E. CONRAD, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF VIRGINIA,
BY HON. GEORGE ALLEN, A U.S. SENATOR FROM THE STATE
OF VIRGINIA

Senator ALLEN. Thank you, Mr. Chairman, Senator Leahy, Sen-
ator Durbin. It is my pleasure to join with my colleague, Senator
Warner, in strongly supporting the nomination of Glen Conrad, a
fellow Virginian, to serve on the United States District Court for
the Western District of Virginia.

I am glad that he is joined by his wonderful wife, Mary Ann
Conrad, who I thought so much of in the days I was Governor that
I appointed her to serve on the Community College Board for the
State of Virginia. They are a wonderful team in service in a variety
of ways to Virginia and to their communities.

It is a great pleasure to advocate strongly for Glen Conrad. I
have known Glen Conrad since 1977. I consider the Western Dis-
trict of Virginia my home. When I graduated from law school at
UVA, I went down and was a law clerk for then U.S. District Court
Judge Glen Williams in Abingdon, Virginia, and there was a mag-
istrate judge there, Glen Conrad. So as a pup coming out of law
school, you are always learning as much as you can as far as how
tough decisions are made, and how you handle a very voluminous
docket. In fact, we had the highest caseload per district in the
country, and it is still a high caseload. I got to know Glen Conrad
then, and have watched him over the years. He ended up moving
up to Roanoke. I have followed him over the years, and when this
opportunity arose and you are thinking of who would best know
this Western District of Virginia, which covers the Piedmont with
courtrooms in Danville, Lynchburg and Charlottesville, and the
Shenandoah Valley Harrisonburg, Roanoke, Abingdon, and Big
Stone Gap in southwest Virginia. Glen Conrad’s name certainly
was on the top of the list.

Here is a person who knows the judges, knows the operation of
the court, has been tested for decades, and been examined by law-
yers who have had cases before him, and litigants before him.
Judge Conrad was found to be not only experienced and knowledge-
able in the law with a ripe judicial philosophy, but also under-
stands how to mete out justice in a fair, equitable way, and in a
way that does not deny the litigants proper recourse and quick, ef-
ficient justice, so that justice is not delayed because of unnecessary
procedures. He is a person who is just outstandingly qualified.

He is a product of Virginia’s education system. He received both
his undergraduate and law degrees from the College of William
and Mary. I think it is appropriate you are having this hearing on
him today because today, in 1619 in Jamestown, was the first
meeting of the first legislative body in the new world. For Mr.
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Leahy, who is near Massachusetts, that is 1 year before the Pil-
grims landed for history.

Senator LEAHY. We think of Massachusetts as a Southern State
where I come from.

[Laughter.]

Senator ALLEN. If you read the Mayflower Compact, they
thought they were landing in Northern Virginia.

[Laughter.]

Regardless, I think it is appropriate that a gentleman from Wil-
liam & Mary is being considered today. He does have the knowl-
edge, the experience, and the qualifications.

The Virginia Bar Association, the Roanoke Bar Association, the
Virginia Association of Defense Attorneys have endorsed him, and
Judge Conrad received a highly recommended rating from the Vir-
ginia Women’s Attorney’s Association.

So, Mr. Chairman and members of the Committee, Judge Conrad
is genuinely deserving of this honor. He has devoted his life to the
law, to the bench, and I know he will do a tremendous job, and I
recommend him with my highest recommendation and ask for your
prompt consideration of Judge Conrad, so he can get to work as
soon as possible because this judgeship has been declared a judicial
emergency by the National Judicial Conference. I thank you, Mr.
Chairman, and members of the Committee, and look forward to
voting for Judge Conrad on the floor as soon as possible.

Chairman HATCH. Well, thank you, Senator Allen. We appreciate
having you here, as all of our colleagues, and it was a great state-
ment. You and Senator Warner are to be complimented, helping
this good man to have this opportunity.

Senator ALLEN. Thank you, Mr. Chairman.

Chairman HATCH. Thank you.

Senator Santorum?

PRESENTATION OF KIM R. GIBSON, NOMINEE TO BE DISTRICT
JUDGE FOR THE WESTERN DISTRICT OF PENNSYLVANIA, BY
HON. RICK SANTORUM, A U.S. SENATOR FROM THE STATE
OF PENNSYLVANIA

Senator SANTORUM. Thank you, Mr. Chairman. I appreciate the
opportunity to be here and testify. I want to thank all of the mem-
bers of the Committee for their indulgence. I am here to testify on
behalf of Judge Gibson for the U.S. District Court of the Western
District of Pennsylvania. Judge Gibson is a Common Pleas Court
Judge in Somerset County, which is a rural county that became
somewhat, well, it became very famous as a result of the events of
9/11. That is where Flight 93 crashed, and actually Judge Gibson
has been involved in some of the follow-up work that has been done
on that, in his role as a judge and a leader in the community.

I did not know Judge Gibson prior to his name surfacing as a re-
sult of the Committee that Senator Specter and I have put together
to go through the qualifications of applicants who would like to be
judges in the Western District. We recommended Judge Gibson to
the President because of his just outstanding credentials.

He stood head and shoulders above a very qualified field, and
this is a man who not only is he a judge and served as a solicitor
for Somerset County and was a solo practitioner and worked at the
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Public Defender’s Office, but he has a very distinguished career as
a graduate of West Point, having served 8 years on active duty in
the JAG Corps, 15 years as a reservist, a commander of a unit, was
deployed during Desert Storm in 1991.

So he has served this country already in a very distinguished ca-
pacity, and very, very well, and has a tremendous record. He is just
universally,f from left to right, Democrat to Republican, admired in
Somerset County, and came with the full and hearty recommenda-
tion of everybody that I have run into, and I have run into a lot
as a result of this nomination. They have been contacting me in
support of Judge Gibson.

So it is a real pleasure to be here today to recommend him to
this Committee, and I want to thank the President for making the
nomination, and I certainly hope that he is acted upon favorably
by this Committee.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator Santorum. We appreciate
you and Senator Specter appearing for the judge, and we are grate-
ful to have you here.

Senator SANTORUM. Thank you very much.

Chairman HATCH. Thanks for your good testimony.

We are going to have the statements of the Chairman and the
ranking member, and then we are going to turn to the two Sen-
ators from Michigan and Hon. Michael Rogers, who we will ask to
take their chairs up here.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Let me say, today, the Committee has the
privilege of considering the nominations of seven outstanding law-
yers to be Federal judges. I commend President Bush for nomi-
nating each of them, and I look forward to their testimony.

The first nominee from whom we will hear is Henry W. Saad,
who has been nominated for a position on the United States Court
of Appeals for the Sixth Circuit. This is an historic appointment.

Upon his confirmation, Judge Saad will become the first Arab
American to sit on the Sixth Circuit, which covers the States of
Kentucky, Ohio, Tennessee and Michigan. It is long past time for
this Committee to consider Judge Saad’s nomination.

He was first nominated to fill a Federal judgeship in 1992, when
the first President Bush nominated him for a seat on the United
States District Court for the Eastern District of Michigan. The fact
that he did not get a hearing may have worked to his benefit, since
he was appointed, in 1994, by Governor Engler to a seat on the
Michigan Court of Appeals. He was elected to retain his seat in
1996 and again in 2002, receiving broad bipartisan support in each
election.

On November 8th, 2001, President Bush nominated Judge Saad
for a seat on the Sixth Circuit, the position for which we are con-
sidering him today. When no action was taken on his nomination
during the 107th Congress, President Bush renominated him to the
Sixth Circuit on January 7th, 2003. All told, Judge Saad has been
nominated for a seat on the Federal bench three separate times. I
think it is high time this Committee considered his nomination.
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Judge Saad’s credentials for this position are impeccable. He
graduated with distinction from Wayne State University in 1971
and magna cum laude from Wayne State University Law School in
1974. He then spent 20 years in the private practice of law, with
one of Michigan’s leading firms, Dickinson, Wright, specializing in
product liability, commercial litigation, employment law, labor law,
school law and libel law.

In addition, he has served as adjunct professor at both the Uni-
versity of Detroit Mercy School of Law and at Wayne State Univer-
sity School of Law.

Judge Saad is active in legal and community affairs. Some of the
organizations he has been involved with include educational tele-
vision, where he serves as the trustee, the American Heart Associa-
tion, Mothers Against Drunk Driving and other nonprofit organiza-
tions that serve the elderly and the impaired.

As a leader in the Arab American Community, Judge Saad has
worked with a variety of organizations in promoting, under-
standing and good relations throughout all ethnic, racial and reli-
gious communities. He is an outstanding role model.

Judge Saad enjoys broad bipartisan support throughout his
State, as evidenced by endorsements in his last election by the
Michigan State AFL—CIO and the United Auto Workers of Michi-
gan. He has received dozens of letters of support from leading polit-
ical figures, fellow judges, law professors, private attorneys, the
Michigan Chamber of Commerce and a variety of other groups.

Let me quote from just a few of the letters received in support
of Judge Saad’s nomination.

Maura D. Corrigan, chief justice of the Michigan Supreme Court
wrote, “Henry Saad has distinguished himself as a fair-minded and
independent jurist who respects the rule of law, the independence
of the judiciary and the constitutional role of the judiciary in our
tripartite form of Government. Judge Saad is a public servant of
exceptional intelligence and integrity. He has the respect of the
bench and the bar.”

Other judges have written that he is “a hardworking and honor-
able individual” and that he is “an outstanding appellate jurist
with a strong work ethic.”

Roman Gribbs, a lifelong Democrat and retired judge wrote,
“Henry Saad is a man of personal and professional integrity, is
fair-minded, very conscientious and is, above all, an outstanding ju-
rist.”

Judge Saad has clearly earned the respect and admiration of his
colleagues on the Michigan State court bench. His nomination does
deserve consideration by this Committee. I hope that our consider-
ation of Judge Saad’s nomination is not overshadowed by collateral
arguments about the propriety of holding this hearing.

Let me make this absolutely clear. Holding this hearing today is
entirely consistent with the longstanding blue slip policy of this
Committee. Since I first became Chairman of this Committee in
1995, 1 have followed the same blue slip policy crafted by two
former Democratic chairmen of this Committee, Senator Kennedy
and Senator Biden.

Here is the Committee’s blue slip policy, as explained in a letter
by former Chairman Joe Biden, to the first President Bush, dated
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June 6th, 1989. “For many years, under both Democratic and Re-
publican chairmanships, the return of a negative blue slip meant
that the nomination simply would not be considered. That policy
was modified under Senator Kennedy’s chairmanship so that the
return of a negative blue slip would not preclude consideration of
the nomination. A hearing and vote would be held, although the re-
turn of a negative blue slip would be given substantial weight.”

Chairman Biden continued to explain the blue slip policy that
the Committee would follow under his chairmanship as follows:

“The return of a negative blue slip will be a significant factor to
be weighed by the Committee in its evaluation of a judicial nomi-
nee, but it will not preclude consideration of that nominee unless
the administration has not consulted with both home State Sen-
ators prior to submitting the nomination to the Senate. If such
good-faith consultation has not taken place, the Judiciary Com-
mittee will treat the return of a negative blue slip by a home State
Senator as dispositive, and the nominee will not be considered.”

I will submit a copy of his letter for the record.

In the case of Judge Saad, as with other Michigan nominees,
there is a clear record of consultation by the Bush White House
with the Michigan Senators. White House records indicate that be-
ginning on April 10th, 2001, White House Counsel Alberto Gon-
zalez began discussions with the offices of the Michigan Senators
regarding the vacancies on the Sixth Circuit and in the Eastern
District of Michigan.

On May 17th, 2001, Judge Gonzalez provided the names of the
individuals being considered for the Michigan vacancies and invited
both Senators to provide feedback. The record is clear that over the
next year, through subsequent telephone conversations, as well as
written correspondence, there was extensive consultation and re-
peated invitations to the Michigan Senators to provide their input
into the nomination process.

In fact, I understand the White House offered to consider nomi-
nating both of the individuals championed by the Michigan Sen-
ators to Federal judgeships, although I believe they were District
Court judgeships. Although President Bush ultimately did not
nominate those individuals, the consultation requirement was un-
deniably fulfilled in the case of Judge Saad and the other Michigan
nominees.

I will continue to work with my friends and colleagues from
Michigan, Senators Levin and Stabenow, the White House, Senator
Leahy, and others on the Committee to reach an acceptable resolu-
tion in filling traditional vacancies in Michigan and the Sixth Cir-
cuit.

And while the Michigan Senator’s negative blue slips have been,
and will continue to be accorded substantial weight, indeed, I de-
layed a hearing on any of the Michigan nominees because of the
Michigan Senators’ views. Their negative blue slips are not disposi-
tive under the Committee’s Kennedy—Biden—Hatch blue slip policy.

Again, I fervently hope that the debate that I anticipate will
occur in my decision to schedule this hearing will neither distract,
nor detract, from the historic significance of Judge Saad’s nomina-
tion, which was noted by Judge George Steeh, III, a distinguished
Arab American appointed by President Clinton to the Eastern Dis-
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trict of Michigan. He said, as quoted in the Detroit Free Press on

November 9th, 2001, that President Bush’s nomination of Judge

Saad, in the wake of the September 11th attacks, “conveys an im-

portant message to all of the citizens and residents of this country

and that we embrace and welcome diversity, and that we are ex-

Een(clling the American dream to anyone who is prepared to work
ard.”

I could not agree more. Judge Saad is a fine jurist who will make
an outstanding addition to the Sixth Circuit, and I look forward to
hearing from him this morning or afternoon, whichever the case
may be.

With that, I will turn to the ranking member.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.

Chairman HATCH. Is Mr. Rogers here? Take your seat.

Senator LEAHY. It is unfortunate when one wants to recite his-
tory, every so often those troubling little irrefutable facts come in
the way in the recitation. So I thought maybe I would go over some
of the irrefutable facts, which may give a different view than my
friend, the distinguished Chairman, has just given.

Today, is the first time Chairman Hatch will ever have convened
a hearing for a judicial nominee with two negative blue slips re-
turned to the Committee—the first time ever. I believe it also may
be the first time any chairman, Democratic or Republican, in any
Senate Judiciary Committee, whether with a majority of Democrats
or a majority of Republicans, proceeded with a hearing on a judicial
nominee over the objection of both home-State Senators. It is cer-
tainly the only time in the last 50 years. I know it is the only time
in the 29 years I have been in the Senate.

So, today, actually should be noted in the annals of the Senate
and of our Committee for the precedent set by this hearing, for the
hubris behind it, and for the brazenness of the double standard it
sets. In collusion with a White House of the same party, the Sen-
ate’s majority this year has launched a lengthening series of
changed practices and broken rules on this Committee. And the
White House, which seems to be calling more and more, deter-
mining how the independent Senate will act and more and more
whittling away the independence of the Senate, the White House,
and some in the Senate, have even suggested change in the Sen-
ate’s rule to consolidate the White House’s control over the judicial
nomination process.

Over the last 3 years, time and again the good-faith efforts of
Senate Democrats to repair the damage done to the judicial con-
firmation process over the previous 6 years has been met with
nothing but hubris. The kind of hubris is now also having a corro-
sive effect on the other body, the House of Representatives, that we
have seen very dramatically in the past few weeks.

Now, when Chairman Hatch chaired this Committee, but not
with a Republican President, but with a Democratic President, Bill
Clinton, one negative blue slip from a Senator was enough to doom
a nomination and prevent a hearing on that nomination; indeed,
among the more than 60 Clinton judicial nominees for this Com-
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mittee did not even consider. There were several who were blocked
even though they had positive blue sips from both their States.

It appeared so long as any Republican Senator had an objection
to the nomination of a Democratic President, that was honored.
The nomination did not go forward. For example, when Senator
Helms of North Carolina objected to an African—American nominee
from Virginia, not only from his own State, but from Virginia, it
was never allowed to go forward.

When Senator Slade Gorton, my good friend from the State of
Washington objected to nominees from California, they were held
up. Earlier this year, the Committee, under the Chairman, took the
unprecedented action of proceeding to a hearing on the nomination
of Carolyn Kuhl to the Ninth Circuit over the objection of Senator
Boxer from California.

Now, when the senior Senator from California, Senator Fein-
stein, announced her opposition to the nomination as well, I sug-
gested to the Chairman that further proceedings on the nomination
ought to be carefully considered and we not proceed on the nomina-
tion, especially as it was opposed by the Senators from both that
State and that was well known.

In fact, Senator Feinstein, the senior Senator from California,
has reminded the Chairman of his statements in connection with
the nomination of Ronnie White, of Missouri. That was a nominee
that got through our Committee, with both Democratic and Repub-
lican votes, but was defeated by Republicans in a party-line on the
Senate floor.

The Chairman said had he known that both home State Senators
were opposed, he never would have proceeded, but, in a continuing
series of changes of practices and positions this year, the Com-
mittee has proceeded to proceed with the Kuhl nomination, and of
course the party-line vote was resolved.

Now, we are making a further profound change in practices.
When the Democratic President was doing the nominating and Re-
publican Senators were objecting, a single objection from a single
home State Senator stalled the nomination. In fact, I do not believe
the Chairman can cite a single example of a single time that he
went forward with a hearing over the objection of a negative blue
slip of a single Republican home State Senator. There is none.

But now the Republican President is doing the nomination, and
all of a sudden the rules just change. No amount of objection by
Democratic Senators is sufficient. It only took one Republican to
object to a nomination of President Clinton, and now no matter if
both home State Senators or Democrats object to a nomination of
President Bush, the rules are entirely different.

Chairman overrode the objection of one home State Senator with
the Kuhl nomination, and he overrides the objections of both home
State Senators for the Michigan nomination.

I doubt we will hear from the other side of the aisle. It is the
truth of the two policies that has been followed. While it is true
various chairmen, and I admit various chairmen of the Judiciary
Committee have used the blue slip in different ways, some actually
unfairly and others toward attempting to remedy the unfairness, it
is also true that each of those chairmen was consistent in his appli-
cation of his own policy; that is, until now.
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The double standard the Republican majority has adopted obvi-
ously depend upon the occupant of the White House, and I suspect
the White House has ignored the independence of the Senate and
is pulling the strings. But this change in practice marks another
example of the double standard.

Last week, the Republican majority chose to abandon our historic
practice of bipartisan investigation. This is something that has al-
ways been done in the nearly 30 years I have been here. There is
an investigation, and you have both Republican and Democrats
who work closely together, so both the Chairman and the Ranking
Member get the same result, but that has been abandoned and
abandoned the meaning of consistent practice of protecting minor-
ity rights. They did that by changing and overruling the long-
standing Committee rule that required a member of the minority
to cut off debate in order to bring the matter to a vote.

Incidently, a rule that was put in place at the insistence of then
ranking minority member, Strom Thurmond, who wanted to make
sure the Republican minority was protected. The Republican mi-
nority, as long as they were in the minority, they were protected.
The second the Democrats go into the minority, we are not going
to follow the rules any more. They do not have to be protected.

Now, this week, the Committee takes another giant step in the
direction of partisanship through this hearing. Apparently, Repub-
lican Senators will stop at nothing in their efforts to aid and abet
the White House with a Republican President in an effort to politi-
cize the Federal judiciary.

The Federal judiciary should not be an arm of either the Demo-
cratic or Republican Parties. He should be independent. We can
elect Republicans, and Democrats, and Independents, and that is
fine. That is an area where they should be partisan in the Congress
or the presidency, but not in the Federal judiciary. That should be
independent.

Now, both, and what makes it more difficult is that both of the
Senators from Michigan are among the most respected members of
the Senate, both are fair-minded, both have formed bipartisan coa-
litions time and time again, and both of them have attempted to
work with the White House to offer their advice, but their input
was rejected.

They have now suggested another way to end the impasse on ju-
dicial nominations for Michigan. Their suggestion was a bipartisan
commission along the lines of a similar one in Wisconsin. I see the
distinguished Senator from Wisconsin here. I think that is a good
one.

I am familiar with these kind of bipartisan screening commis-
sions. Vermont, which has had, since I have been here, Republican
Senators, Democratic Senators, and now an Independent Senator,
they have used such a commission for more than 25 years with
great success. When I came here, I was the first, and actually still
the only Democrat elected in Vermont’s history to the U.S. Senate,
but the then-senior Senator, Republican Senator, worked with me
to set up such a commission.

Now, I commend the Senators representing Michigan for their
constructive suggestions and for their good-faith effort to continue
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to work with the administration, even though they do not seem to
want to.

So now we are faced with a nomination from Michigan to the
United States Court of Appeals for the Sixth Circuit, opposed by
both Michigan Senators, and it appears that again we will ignore
our practices and our rules to pick a judicial fight.

Of course, if we also have time, we will probably get to review
the nominations of Michael Mosman, Judge Kim Gibson, Glen
Conrad, Judge Henry Floyd, Magistrate Judge Larry Burns, and
Judge Dana Sabraw, both nominated for the Southern District of
California, and all of whom have received very, very glowing testi-
monies from their Senators of both parties. All of them have the
support of both of their home State Senators. Two of these District
Court nominations were the product of a bipartisan Selection Com-
fmission, which has worked extremely well for the citizens of Cali-
ornia.

In fact, I congratulate the Senators from the State of California
and the people from the State of California for working out that
kind of a commission. I think what it guarantees is that these are
going to be consensus nominees, and they will probably get a vote
on the floor of the Senate that will reflect the fact that they are
consensus nominees.

In fact, had such a bipartisan commission been allowed to in-
clude California’s Circuit Court nominees, we might not be faced
with the divisive nomination of Carolyn Kuhl. President Bush
promised, and I was heartened by his promise on the campaign
trail, that he would be a uniter and not a divider. Unfortunately,
that was before the election, and the practice in office with respect
to judicial nominees has been most divisive. In fact, citing the re-
marks of the White House, the Lansing State Journal recently re-
ported, for example, that the President is simply not interested in
compromise on the existing vacancies in the State of Michigan.

Under our Constitution, the Senate has an important role in the
selection of our judiciary. It was the brilliant design of our Found-
ers to establish that the first two branches of Government would
work together to equip the third branch to serve as an independent
arbiter of justice, not an arm of the Senate, not an arm of the
White House, not an arm of either of the political parties, but as
an independent arbiter, and that they relied on the checks and bal-
ances of the Senate and the White House to make sure they would
be independent.

As conservative columnist George Will wrote this past weekend,
“A proper Constitution distributes power among Legislative, Execu-
tive and Judicial institutions so that the will of the majority can
be measured and expressed in policy and for the protection of mi-
norities, somewhat limited.”

Well, the structure of our Constitution and our own Senate rules
of self-governance are designed to protect minority rights and to
encourage consensus. And despite the razor-thin margin of recent
elections, the majority party is not acting in a measured way, but
in complete disregard for the traditions of bipartisanship that have
always been the hallmark of the Senate.

When there was a Democratic President in the White House, as
I said, Circuit Court nominees were delayed and deferred, and va-
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cancies in the Court of Appeals more than doubled under Repub-
lican leadership of the Senate, from 16 in January, 1995, to 33
when the Democratic majority took over in July of 2001. And we
then went and whittled back, but now with a Republican President,
very substantially on those.

In fact, under Democratic leadership, in spite of the abuses by
Republicans and in spite of the 6 years of them blocking President
Clinton’s nominations, we proceeded to consider and confirm two
nominees to the Sixth Circuit, notwithstanding that all of Presi-
dent Clinton’s nominees to that have been blocked for years.

We proceeded to confirm two more this year. The vacancies that
once plagued the Sixth Circuit have been cut in half. The eight va-
cancies have been caused by the refusal of the Republicans to con-
sider President Clinton’s nominees. The Democrats have allowed
four of them to be filled in the last few months. The Sixth Circuit
currently has more judges and fewer vacancies than it has had in
years.

Those of us who were involved in this process in the years 1995
to 2000 know that the Clinton White House bent over backwards
to work with the Republican Senators and seek their advice. In
fact, my distinguished colleague, in his brilliant history of his own
career, here in the Senate, refers to his working with President
Clinton on that.

There were many times when the White House made nomina-
tions at the direct suggestion of Republican Senators. In fact, I was
there on some of those occasions. And there are judges sitting
today on the Ninth Circuit, and the Fourth Circuit, the District
Courts in Arizona, Utah, and Mississippi and many other places
only because of recommendations of Republican Senators were hon-
ored by a Democratic President.

In contrast, since the beginning of his time in the White House,
the Bush administration sought to overturn traditions of bipartisan
nominating commissions that run roughshod over the advice of
Democratic Senators. They tried to change the exemplary systems
in Wisconsin, the State of Washington, and Florida that worked so
well.

So, today, despite the best efforts of two extremely well-respected
Senators from Michigan who proposed a bipartisan commission,
similar to their sister State of Wisconsin, the administration has
rejected compromise.

I object to this reversal of position for obvious partisan gain and
the unprecedented hearing, unprecedented hearing, going as far
back as we can find in 50 years, that is being held today. I will
participate in the questioning of Judge Saad because his nomina-
tion has raised some concerns. His judicial opinions against whis-
tleblowers—those people who really do protect the Government—
and his opinions against victims of discrimination, as well as his
opinions on cases involving workers’ rights give me great concern
about his willingness to follow the law, but he will have a chance
to answer those questions. So I look forward to his testimony.

Senator FEINGOLD. Mr. Chairman?

Chairman HATCH. Senator?

Senator FEINGOLD. Mr. Chairman, I just want to make a brief
statement. I feel truly privileged to serve on this Committee.
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Sel(liator LEAaHY. I would ask to put my whole statement in the
record.

Chairman HATCH. Without objection, we will put the whole state-
ment in the record.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman HATCH. Senator, I would like to turn to the Senator
from Michigan.

Senator FEINGOLD. I would like to just make a brief statement
if I could.

Chairman HATCH. All right.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Obviously, I think this is one of the most dis-
tinguished bodies in the Senate. We have jurisdiction over issues
that have a huge impact on the daily lives of our constituents, civil
rights, the prevention and punishment of crime, the civil justice
system and the Federal judiciary to just name a few.

These are some of the most complicated and contentious issues
the Senate faces, but because of that it is in this room that I have
also been part of some of the most vigorously intense and chal-
lenging debates of my entire career. I have enjoyed these debates,
and I have enjoyed working with my colleagues on this Committee.

As I noted at our meeting last week, one of the things that
makes it possible for us to work together, even on these very con-
tentious issues is the respect for our rules and for practices of the
Committee that have developed over time. Since the beginning of
this year, I have watched with dismay as the rules and practices
that have guided this Committee’s actions and nominations for
many years have been tossed aside in order to push through the
most nominees possible in the shortest period of time.

An agreement between Senators Thurmond, Biden, Dole and
Byrd, honored since the mid-1980’s, on the number of controversial
nominees to be considered in a single hearing, the minimum time
for the minority to prepare for a hearing after a nominee’s file is
complete, and the timing of Committee votes after a hearing is held
has now, for all intents and purposes, been eliminated.

Nominees are now routinely scheduled for a Committee vote be-
fore questions have even been asked, much less answered. The rule
that allows any matter to be held over for a week has been essen-
tially eliminated. And, of course, Committee Rule IV, which had
been in effect as a protection for the minority since 1979, has been
violated twice, even after an agreement was reached to reinstate it
after the first violation.

With this hearing today, Mr. Chairman, we are overthrowing an-
other longstanding practice of the Committee. This one, as the
Ranking Member discussed, dates back more than a century. Both
Michigan Senators who are with us today have expressed their op-
position to this nominee by returning negative blue slips. Yet we
are having a hearing in this Committee.

For years, Mr. Chairman, you refused to have hearings on nomi-
nees put forward by President Clinton, and you often cited objec-
tions from only one home State Senator. Once again, the rules have



2901

changed based on the politics of the moment rather than based on
any recognizable principle. I think that is very unfortunate.

We all know the history of the vacancies on the Sixth Circuit.
One Clinton nominee for that circuit, Judge Helene White, holds
the dubious distinction of being the nominee who waited the long-
est for the courtesy of a hearing, in vain. She was pending in this
Committee for over 4 years. She never got a hearing. And, remem-
ber, both blue slips were returned on her nomination.

So this is the circuit where consultation and compromise is most
needed, but the White House has steadfastly refused. Even with
four vacancies, this White House could not find a way to reach out
to Senators Stabenow and Levin and try to make amends for the
shabby treatment of Helene White and Kathleen McCree Lewis.

This White House has made all four nominations without work-
ing with the two Senators from Michigan. It has refused all over-
tures by the Senators to try to work together and come up with a
compromise that would have led to the four seats being filled long
ago.

Now, I want to see these vacancies on the Sixth Circuit filled. I
want there to be judges working hard to bring fair and equal jus-
tice to the people of Michigan, Ohio, Kentucky, and Tennessee.
What is happening here today is not helping to break this dead-
lock. I have little doubt that the vast majority of our caucus will
support the two Senators from Michigan in their fight to be ade-
quately consulted on judges who will sit in their State.

Mr. Chairman, this is another sad day among many that we
have had on judicial nominations. I do welcome the nominees and
their families, and I am sorry that what should be a day of celebra-
tion and pride is instead another day of controversy. But I felt I
had to comment on the continued uprooting of the Committee’s
rules and practices.

Thank you for letting me speak, Mr. Chairman.

Chairman HATCH. Well, thank you, Senator. As you know, there
is a real dispute over whether the rules have been violated or not,
with our side taking a different position from yours. I have to say
in the case of Ronnie White, at least he got a vote. He may have
been defeated, but he at least got a vote. That is something that
a lot of our nominees are not getting. And every one of the cases
cited by my friend from Vermont has an argument and an answer
to it. I will not take time to do that now.

I would just mention that Mr. Saad has been blocked through
three nominations for 11 solid years, so—well, maybe not solid
years, but he was first nominated in 1992 and has been nominated
three times, and, unfortunately, he is caught in this controversy,
which I am trying to solve. I believe Presidents, their nominees,
their executive nominees, especially judges, deserve votes. They de-
serve up-and-down votes. If you don’t like them, vote against them.
If you like them, vote for them. But we are finding that we are not
doing that.

Having said that, let me just turn to our two distinguished Sen-
ators from Michigan. I have a high regard for both of them. It is
unfortunate that we have to be at this crossroads. I don’t always
feel good about these conflicts and these problems. I certainly don’t
feel good about the politics involved. But as long as I have known



292

Senator Levin, which is a long time, he has always been straight-
forward, has always been fair, and I know that he differs with the
administration and perhaps with me on this, and I respect him.
Senator Stabenow, who has been a hard-working Senator ever
since she has been here, and we are grateful to have both of you
here, and then we will turn to Michael Rogers at the end. But we
have agreed to give an extraordinary amount of time to the three
of you, which is right, I think, under these circumstances. And I
intend to listen to your comments.

I might have to get up and go out a couple of times. If I do, it
is not out of disrespect. Please understand that. But we will start
with you, Senator Levin, and then we will go to Senator Stabenow,
and then we are honored to have Hon. Michael Rogers from the
House of Representatives here, and we look forward to hearing
your testimony as well.

Senator Levin?

STATEMENT HON. CARL LEVIN, A U.S. SENATOR FROM THE
STATE OF MICHIGAN

Senator LEVIN. Thank you, Mr. Chairman. We appreciate the op-
portunity to appear before this Committee today. We obviously
would have preferred that our appearance be under different cir-
cumstances.

We oppose the decision to proceed with this nomination and the
other nominations for Michigan vacancies without addressing seri-
ous concerns that we have raised regarding fundamentally unfair
treatment of Michigan judicial nominees during the previous ad-
ministration.

This Committee last held a hearing on a nominee for a Michigan
vacancy on the Sixth Circuit on May 7, 1997, more than 6 years
ago dand more than 3%z year before President Clinton’s term ex-
pired.

The fact that the last 3% years of the Clinton Presidency passed
without a hearing on Michigan’s Sixth Circuit nominees was not
because there were no Michigan vacancies on that court. It was not
because President Clinton failed to submit nominees for those va-
cancies. And it was not the result of questions about the character
or the qualifications of the President’s nominees to those vacancies.
Rather, it resulted from Senator Abraham’s decision to refuse to re-
turn his blue slips on the nomination of Michigan Court of Appeals
Judge Helene White and Kathleen McCree Lewis.

The record shows that this Committee honored Senator Abra-
ham’s refusal to return those blue slips. But even after Senator
Abraham finally returned his blue slips on the two nominations in
the spring of 2000, the two women were not given hearings. That
distortion of the judicial nominating process was grossly unfair to
the two nominees and deprived the previous administration of the
consideration by the Senate of those two nominees.

We seek a just resolution, and Senator Stabenow and I have re-
turned the blue slips with objections to proceeding to the current
nominees until that resolution is achieved.

As we have expressed to you personally, we believe that moving
forward without resolving the impasse in a bipartisan manner
could deepen partisan differences and make future efforts to re-
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solve this matter more difficult. The number of Michigan vacancies
on the Federal courts provide an unusual opportunity for a bipar-
tisan compromise. Efforts to forge compromise so far have not been
successful, but we hope those efforts will continue.

In order to fully understand our concerns, a brief history of the
Michigan vacancies on the Sixth Circuit is in order. Judge Helene
White was nominated to a vacancy on the Sixth Circuit on January
7, 1997, after Judge Damon Keith assumed senior status. I re-
turned my blue slip on Judge White’s nomination. Senator Abra-
ham did not.

More than 10 months later, on October 22nd, Senator Leahy, as
Ranking Member of this Committee, delivered what would be the
first of at least 16 statements on the Senate floor, made over a 4-
year period, regarding the Sixth Circuit nominations. He called for
the Committee to act on Judge White’s nomination. His appeal, like
the others that were to follow, was unsuccessful.

For instance, on October 21, 1998, more than a year and a half
after Judge White was nominated, Senator Leahy returned to the
floor, where he warned that, “At each step of the process, judicial
nominations are being delayed and stalled.” His plea was ignored.
Senator Abraham’s blue slip remained unreturned, and the 105th
Congress ended without a hearing for Judge White.

In January 1999, President Clinton again submitted Judge
White’s nomination. That day, I sent one of many notes to both
Senator Abraham and Chairman Hatch. In that letter, I said that
the 105th Congress had ended without Judge White being granted
a Judiciary Committee hearing and suggested that fundamental
fairness dictated that she receive an early hearing in the 106th
Congress. Still no blue slip from Senator Abraham. His decision
was honored and, again, no hearing.

On March 1, 1999, Judge Cornelia Kennedy took senior status,
opening a second Michigan vacancy on the Sixth Circuit. The next
day, Senator Leahy returned to the floor, repeated his previous
statements that nominations were being stalled, and raised Judge
White’s nomination as an example.

The exercise of the blue slip power by Senator Abraham was
clearly motivated during this period by his repeated efforts to ob-
tain the nomination by President Clinton of Jerry Rosen, a district
court judge in the Eastern District of Michigan, for Judge Ken-
nedy’s seat. However, in September of 1999, President Clinton de-
cided to nominate Kathleen McCree Lewis to that seat.

Soon thereafter, I spoke with Senator Abraham about the Lewis
and White nominations. It had been more than 2-1/2 years since
Judge White was first nominated. Twice in the next 6 weeks, Sen-
ator Leahy urged the Committee to act, calling the treatment of ju-
dicial nominees “unconscionable.”

On November 18, 1999, I again wrote Senator Abraham and
Chairman Hatch, urging hearings in January of 2000 for the two
Michigan nominees. At that time, I noted that Judge White had
been waiting for nearly 3 years for a hearing. I stated that the con-
firmation of the two women was “essential for fundamental fair-
ness.” My appeals were for naught and 1999 ended without Senator
Abraham’s blue slips and, therefore, without Judiciary Committee
hearings.
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In February of 2000, Senator Leahy again spoke on the Senate
floor about the multiple vacancies on the Sixth Circuit. Less than
2 weeks later, I made a personal plea to Senator Abraham and
Chairman Hatch to act on the Michigan nominees. Again, I was
unsuccessful. Senator Abraham’s blue slips remained unreturned,
and no hearing was scheduled.

On March 20th of the year 2000, the chief judge of the Sixth Cir-
cuit sent a letter to Chairman Hatch expressing concerns about an
alleged statement from a member of this Committee that, “due to
partisan considerations,” there would be no more hearings or votes
on vacancies for the Sixth Circuit Court of Appeals during the Clin-
ton administration. The judge’s concern would turn out to be well
founded.

Finally, on April 13, 2000, Senator Abraham returned his blue
slips for Judge White and Ms. Lewis, without indicating approval
or disapproval. I had previously understood that Senator Abra-
ham’s decision not to return blue slips on the two nominees had
prevented them from being granted a Judiciary Committee hear-
ing. So the day that Senator Abraham returned his blue slips, I not
only spoke to Chairman Hatch, but I also sent him a letter remind-
ing him that blue slips had now been returned on the two nomina-
tions, expressing my concern about the unconscionable length of
time the nominations had been pending, and urging that they be
placed on the agenda of the next Judiciary Committee confirmation
hearing. Again, my efforts were unsuccessful. That hearing passed
without the Michigan nominees being on the agenda.

On May 2, 2000, I tried again and sent another note to Chair-
man Hatch, but neither Judge White’s nor Ms. Lewis’s nominations
were placed on the Committee’s hearing agenda then, or ever. Over
the next several months, Senator Leahy went to the floor ten more
times to urge action on the Michigan nominees, and more than
once I also raised the issue on the Senate floor.

In the fall of 2000, in a final attempt to move the nominations
of the two Michigan nominees, I met with Majority Leader Lott to
discuss the situation. And on the 12th of September, I sent him a
letter saying that, “The nominees from Michigan are women of in-
tegrity and fairness. They have been stalled in the Senate for an
unconscionable amount of time without any stated reason.” Neither
the meeting with Senator Lott nor the letter prompted this Com-
mittee to act on the nominations, and the 106th Congress ended
without hearings for either woman.

Judge White’s nomination was pending for more than 4 years,
the longest period of time any circuit court nominee has waited for
a hearing in the history of the United States Senate. Ms. Lewis’s
nomination was pending for more than a year and a half.

Senator Abraham’s refusal to return blue slips on the White and
Lewis nominations did not relate to either woman’s qualifications;
rather, his refusal stemmed from his effort to persuade the White
House to nominate Jerry Rosen, his preferred nominee to the Cor-
nelia Kennedy seat on the Sixth Circuit. That unreturned blue
slips of one Republican Senator precluded Judiciary Committee
consideration of two nominees of a Democratic President, but two
negative Democratic blue slips do not prevent the Committee from
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now proceeding with hearings for a nominee of a Republican Presi-
dent is simply not acceptable.

At least one version of Judge White’s and Ms. Lewis’s blue slips
read the following: “No further proceedings on this nominee will be
scheduled until both blue slips have been returned by the nomi-
nee’s home State Senators.”

In 1997, when asked by a reporter about a Texas nominee op-
posed by that State’s Republican Senators, Chairman Hatch said,
“The policy is that if a Senator returns a negative blue slip, that
person’s going to be dead.”

And on October 7, 1999, Chairman Hatch said, with respect to
the nomination of Judge Ronnie White, “I might add, had both
home State Senators been opposed to Judge Ronnie White in Com-
mittee, Judge White would never have come to the floor under our
rules. I have to say that that would be true whether they are Dem-
ocrat Senators or Republican Senators. That has just been the way
the Judiciary Committee has operated.”

During the entire Clinton Presidency, it is my understanding
that not a single judicial nominee—not one—got a Judiciary Com-
mittee hearing if there was opposition by one home State Senator,
let alone two. Both home State Senators now oppose proceeding
with President Bush’s Michigan judicial nominees absent a bipar-
tisan approach.

Inconsistencies in the Committee’s blue slip policy are troubling.
But equally troubling is that even after their blue slips were re-
turned by Senator Abraham, Judge White and Ms. Lewis were still
denied hearings. Senator Abraham returned his blue slips in April
2000, providing more than enough time for the Committee to hold
a hearing. What happened? Please listen to what Kent Markus of
Ohio said about President Clinton’s Sixth Circuit nominees.

Professor Markus was nominated by President Clinton in Feb-
ruary of 2000, also to fill a vacancy on the Sixth Circuit. Both home
State Senators indicated their approval of his nomination. Never-
theless, he was not granted a Judiciary Committee hearing. His
troubling account of that experience sheds added light on the
Michigan situation. In his testimony before this Committee last
May, this is what Professor Markus said:

“To their credit, Senator DeWine and his staff and Senator
Hatch’s staff and others close to him were straight with me. Over
and over again, they told me two things: one, there will be no more
confirmations to the Sixth Circuit during the Clinton administra-
tion; and, two, this has nothing to do with you, don’t take it person-
ally, it doesn’t matter who the nominee is, what credentials they
may have, or what support they may have. See item number one.”

And Professor Markus continued: “On one occasion, Senator
DeWine told me, ‘This is bigger than you and it’s bigger than me.’
Senator Kohl, who had kindly agreed to champion my nomination
within the Judiciary Committee, encountered a similar brick wall.
The fact was a decision had been made to hold the vacancies and
see who won the Presidential election. With a Bush win, all those
seats could go to Bush rather than Clinton nominees.”

Senator Stabenow and I are not alone in the view that we hold
that what occurred with respect to these nominees was fundamen-
tally unfair. On more than one occasion, Judge Gonzales, the cur-
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rent White House counsel, has acknowledged that it was wrong for
the Republican-led Senate to delay action on judicial nominees for
partisan reasons, at one point even calling the treatment of some
nominees during the Clinton administration “inexcusable.”

Mr. Chairman, I doubt that any member of this Committee or of
the Senate from either party would simply acquiesce if confronted
with this set of facts. Senator Stabenow and I are determined to
do what we can to see to it that the tactic used against the two
Michigan nominees does not succeed. But we are equally deter-
mined to see a bipartisan solution. In order to achieve a fair resolu-
tion of this past injustice, Senator Stabenow and I have proposed
a bipartisan commission to recommend nominees to the President.
Similar commissions have been used in other States. That commis-
sion would not guarantee a recommendation for any particular in-
dividual, much less the nomination of any particular individual,
since that is obviously up to the President. Yet that proposal has
been rejected.

Mr. Chairman, all of us have an opportunity to seek a bipartisan
solution to the problem, avoiding a highly divisive and acrimonious
debate. With this number of vacancies, we have an unusual oppor-
tunity to find a better path for consideration of judicial nominees.
Finding that path would be of great benefit, not just as a solution
to this problem but to set a positive tone for the resolution of other
disputes perhaps as well.

As to the qualifications of the nominee before you today, we
would ask that the Committee hold the record open so that we can
complete our vetting process. Our process began just a week and
a half ago when we were suddenly—and, I may say, surprisingly—
confronted with the decision that our blue slip objections, which we
based on the procedural history just outlined, would be ignored.

Each of us who was here over the past several years knows what
occurred with respect to the two Michigan nominees to the Sixth
Circuit. And I believe that every one of us here at that time knows
that what occurred was unfair to those nominees. All of us can con-
tribute to the resolution of this situation. Notwithstanding that to-
day’s hearing is being held over our objection, we still have time
to reach a bipartisan compromise and to move forward together,
and I hope that we can do just that.

Thank you.

Chairman HATCH. Thank you, Senator. We appreciate having
your viewpoint.

Senator LEVIN. And I would ask unanimous consent that the let-
ters that I referred to be made part of the record.

Chairman HAaTcH. Without objection, we will make them part of
the record.

Senator Stabenow, we will turn to you?

STATEMENT OF HON. DEBBIE STABENOW, A U.S. SENATOR
FROM THE STATE OF MICHIGAN

Senator STABENOW. Well, thank you, Mr. Chairman.

First, I would thank you and members of the Committee for al-
lowing me and allowing Senator Levin to have the opportunity to
address you today on this important issue. I completely agree with
Senator Levin’s testimony, and I thank him for his leadership in
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trying to bring fairness to the nomination process in the Sixth Cir-
cuit Court of Appeals. I also welcome Judge Saad to the hearing.

Since I did not come to the Senate until 2001, I want to focus
on the future, having supported Senator Levin’s testimony. Senator
Levin has clearly outlined the history of how two highly qualified
women failed to get a hearing before this Committee for more than
4 years and 1Y years, respectively.

Mr. Chairman, it seems to me that the best way to end this im-
passe is to forge a bipartisan compromise. If the administration
and Senator Levin and I do not do so, I am concerned that this
struggle between the two branches of Government will continue for
some time. Senator Levin and I have proposed to settle this con-
flict, as has been indicated, by appointing a bipartisan commission
to make recommendations to the White House on judicial nomina-
tions. Our proposal would be based on a commission that is up and
working just across Lake Michigan in Wisconsin.

The State of Wisconsin commission has produced bipartisan
nominees for both the district and the circuit courts since its incep-
tion under the Carter administration. In fact, just recently, the Re-
publican Chairman of the House Judiciary Committee, Representa-
tive James Sensenbrenner, joined Wisconsin’s two Democratic Sen-
ators, Senators Kohl and Feingold, in announcing the renewal of
their commission to recommend to the President nominees for Wis-
consin vacancies on the Seventh Circuit Court of Appeals.

Mr. Chairman, since he is your counterpart on the House Judici-
ary Committee, I am sure you know Congressman Sensenbrenner
well, and you know that Chairman Sensenbrenner probably has a
great deal of political and policy differences with Senators Kohl and
Feingold. But for the sake of balance and fairness, he agreed to
help form the bipartisan Wisconsin commission, and I commend all
of those involved in that process.

And according to press reports, Chairman Sensenbrenner has
said that the White House is “willing to go through the commission
process” for an appeals court nominee from Wisconsin.

The Wisconsin commission includes representatives from the
Wisconsin Bar Association, the deans of the State’s law schools, as
well as members appointed by both Republicans and Democrats,
and they only recommend qualified candidates that have the sup-
port of the majority of the commission. The President then looks
to the recommendations of the commission when making his nomi-
nations. The Wisconsin commission’s recommendations have al-
ways been followed by the President, Democrat or Republican. Re-
gardless of their political party, they have always been followed.

This type of commission preserves the constitutional prerogatives
of both the President and the Senate. It allows the President to
pick one of the recommended nominees and protects the Senate’s
advise and consent role.

Mr. Chairman, Wisconsin is not the only State, as we all know,
where this type of bipartisan commission works. In a similar form,
it has worked in several other States, including Washington State,
California, and, as the esteemed Ranking Member indicated, in
Vermont.

I strongly believe that this is the best way to correct this current
situation, and I would ask that the members of this Committee
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support such a bipartisan solution. If this process is good enough
for Wisconsin, if this process is good enough for Congressman Sen-
senbrenner, why is it not good enough for us in Michigan? It would
take almost no time to set up a similar commission in Michigan,
and we are prepared to do so to move this process along.

Senator Levin and I are interested in finding a bipartisan solu-
tion to this problem. If we can agree on a commission, we are will-
ing to accept recommended nominees even if they are not Helene
White or Kathleen Lewis or any other person we would choose if
it were up to us.

Let’s let a bipartisan commission work, and we all will let the
chips fall where they may. Mr. Chairman, let’s look to the future
and restore civility to this process. This has gone on too long.

I urge all the members of this Committee to support this bipar-
tisan solution, and I would like to thank you again for allowing us
to testify. I would be happy to answer questions, and I am hopeful
that we can join together in resolving this issue.

Chairman HATCH. Thank you, Senator Stabenow. We appreciate
your remarks.

Congressman—

Senator LEVIN. Mr. Chairman, I am wondering if I could be ex-
cused at this time.

Chairman HATCH. You sure can.

Senator LEVIN. Thank you.

Chairman HATCH. We know how busy you are, and we are happy
to do so.

Congressman Rogers, we will take your testimony now.

PRESENTATION OF HENRY W. SAAD, NOMINEE TO BE CIRCUIT
JUDGE FOR THE SIXTH CIRCUIT, BY HON. MICHAEL ROG-
ERS, A REPRESENTATIVE IN CONGRESS FROM THE STATE
OF MICHIGAN

Representative ROGERS. Thank you, Mr. Chairman. Good morn-
ing, and Senator Leahy as well. Thank you for allowing me to tes-
tify today along with the members of the Committee, Senator
Levin, and Senator Stabenow. I certainly appreciate the oppor-
tunity to be here today.

I have the very great privilege to be here today to introduce a
great jurist who is not only a personal friend, but someone who has
distinguished himself in the practice of law. But, first, Mr. Chair-
man, I would like to say I appreciate all that you have gone
through to come to the conclusion to hold this hearing today. In
talking with you personally, your staff, and the administration, the
anguish in which you reached this conclusion should be noted for
the public. This has not been a political decision for you. This has
been a decision about justice and fairness and balance.

There are some extenuating circumstances that have brought us
all here today. I have heard the word “unprecedented” several
times, and I certainly won’t get into the intricacies of Senate rules.
But we do have something that is unprecedented. The Administra-
tive Office of the U.S. Courts has deemed the circumstances in the
Sixth Circuit Court a “judicial emergency”—unprecedented. Nearly
40 Assistant United States Attorneys wrote letters speaking to the
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dangers of the vacancies of this court to bringing justice to the peo-
ple for the Sixth Circuit—also unprecedented.

I am not here today, Mr. Chairman, to argue and debate the Sen-
ate rules, as my fellow colleagues from Michigan have done. But
I do believe, today, that the victim is not the Senate rules, if this
hearing does not go forward and certainly the nomination be con-
firmed for Henry Saad and the others on the Sixth Circuit. But the
real victims will be those of terrorism, of organized crime, of white-
collar criminals and drug cartels. Some 435-plus cases are now
being held up in the Sixth Circuit because of the vacancies and the
lack of the Circuit’s ability to process these cases. That and those
folks, Mr. Chairman, are the true victims.

But I do not want to forget why we are here. I am here for some-
thing pretty spectacular, a great moment in someone’s life to have
the opportunity to be here for a hearing to serve the people of the
United States in the Federal courts. And I would ask not only a
good friend of mine but, again, a great jurist, Mr. Saad, if he would
please stand up and introduce his guests who are here with him
today, with your indulgence, Mr. Chair.

Henry?

Judge SAaAD. Thank you. Thank you, Mr. Chairman. With me
today are my son, Andrew Saad, who is here from college. My old-
est son, Edward, who is practicing law in New York, is, I believe,
probably practicing law in New York.

Also with me today is Mara Letica; her son, Kyle Johnson; my
law clerk, Melissa Taylor; my secretary of long standing, Margot
Stallard; my other good friend, J.P. Mackley. I am sure I missed
some other people. And I appreciate the introduction, and I appre-
ciate the courtesy to appear before you.

Chairman HATCH. We are happy to have all of you here. Thanks
for introducing them, Judge Saad.

Representative ROGERS. Thank you, Mr. Chairman. Thank you,
Henry. And I just wanted to go over a little bit—you did a great
job, Mr. Chairman, talking about his background. I just want to
cover some different things, if I may.

Judge Henry Saad is a distinguished court of appeals judge with
over a decade of experience on the bench. He has sat on the Michi-
gan Court of Appeals since 1994, having been re-elected twice with
bipartisan support. And I can speak personally to that, Mr. Chair-
man. I actually campaigned with Mr. Saad on the first time in
some very, very Democrat areas of my district, and it was over-
whelming, the support and admiration those communities had for
Mr. Saad.

The American Bar Association rated Judge Saad as qualified to
sit on the U.S. Court of Appeals for the Sixth Circuit. The nomina-
tion, and I hope confirmation, of Judge Saad is a testament to the
American dream and the ideals upon which our Nation is moored.

Born in Detroit to parents of Lebanese descent, Judge Saad is
the first person in his family to attend college. Now the son of a
welder for one of Detroit’s automakers stands on the threshold of
becoming the first Arab American appointee to the Sixth Circuit
Court. The importance of Judge Saad’s nomination to our Nation’s
Arab American communities and really all minority communities
cannot be understated. Hailing from Michigan, which possesses
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over 400,000 citizens of Arab descent, I am acutely aware of the
positive message sent by Judge Saad’s nomination to the Federal
bench. At a time when many Arab American communities are sus-
pect of their Government, the Arab American community needs
Judge Saad as a role model.

In addition to being a leader in Michigan’s Arab American com-
munity, Judge Saad has continually sought to bring together peo-
ple of differing faiths. He was a board member of the National
Council of Christians and Jews after founding the American Arabic
and Jewish Friends, which is now a subsidiary of the National
Conference of Community and Justice.

Distinguished attorney and former Labor Department Solicitor
General George Salem said it best, and I quote, “Judge Saad has
spent his career building good relations with all ethnic commu-
nities.”

While diversity on the Federal bench, Mr. Chairman, is impor-
tant, there is no doubt that Judge Saad also possesses the judicial
temperament consistent with an independent Federal judiciary.
However, do not just take my word for it. Here are what some of
Judge Saad’s colleagues, both Republicans and Democrats, have to
say regarding his fitness for the Sixth Circuit Court of Appeals,
and I quote:

“Judge Saad personifies the ideal judicial temperament we all
seek and admire.” Roman Gibbs, former Democrat Mayor of De-
troit.

“Despite allegiances to different political parties, we almost al-
ways resulted in a consensus. Henry is known and respected as a
scholar and great member of our court.” Michigan Appellate Court
Judge Mark Cavanaugh.

“Judge Saad has indeed sought common ground and often
achieved it.” Alan May, Vice Chair, National Conference for Com-
munity and Justice.

I quote: “Judge Saad is a person of the highest integrity and abil-
ity and a person deeply committed to the rule of law under the
Constitution.” Robert Sedler, professor of law and counselor to the
American Civil Liberties Union.

Those testimonials, Mr. Chairman, are all from individuals affili-
ated directly or indirectly with the Democrat Party in the State of
Michigan. And they reveal that Judge Saad is the embodiment of
the independent Federal judiciary. Additionally, it is my under-
standing that Jim Zogby, the president of the Arab American Insti-
tute and a prominent Democrat activist, is also sending a letter of
support to the Committee on behalf of Judge Saad.

Please allow me to share just a few more of these from two very,
very respected jurists in Michigan’s legal community.

“Judge Saad is one of the most thoughtful and fair-minded ju-
rists on the court.” Stephen Markman, Michigan Supreme Court
Justice and former Senate Judiciary Committee staff member, and
that ought to say it all for you, Mr. Chairman.

Chairman HATCH. That says a lot.

Representative ROGERS. And I quote again: “Henry Saad has dis-
tinguished himself as an independent jurist who respects the rule
of law, the independent of the judiciary, and the constitutional role
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of the judiciary.” Maura Corrigan, Michigan Supreme Court Chief
Justice.

Now, in the courtroom, Judge Saad has served the citizens of
Michigan with competence and integrity. He has significant appel-
late experience in both civil and criminal matters, authoring well
over 75 published majority opinions. The respect afforded Judge
Saad is best exemplified by the broad bipartisan support of his
nomination to the Federal appellate bench. Groups as disparate as
the United Auto Workers and the Michigan Chamber of Commerce
have endorsed his nomination.

Furthermore, Judge Saad was asked to serve on the Iraqi Advi-
sory Committee of the American Bar Association by former Detroit
Mayor and incoming American Bar Association President Dennis
Archer.

Like any public servant, Judge Saad is dedicated to improving
the law and helping his State and local community through volun-
teer work. Judge Saad was the Chairman of the board of the Oak-
land Community College Foundation, president of the Wayne State
University Law School Alumni Association, and he is currently a
member of the Board of Visitors of the Ave Maria Law School.

Additionally, in 1997, Judge Saad received the Salute of Justice,
John O’Brien Award for Outstanding Volunteer Service to the Peo-
ple of Oakland County. In 1995, he received the Arab-American
and Chaldean Council Civic and Humanitarian Award for Out-
standing Dedication to Serving the Community with Compassion
and Understanding.

I think, Mr. Chairman, we have made quite clear his qualifica-
tions, and the good news in all of this is my two esteemed col-
leagues in the Senate, Senators Levin and Stabenow, don’t ques-
tion the qualifications of Henry Saad to serve on the U.S. Circuit
Court of Appeals. But while my primary mission today is to intro-
duce my good friend and distinguished jurist, I would be remiss if
I did not take the opportunity to address the emerging judicial cri-
sis surrounding the Michigan nominees of President Bush to the
Sixth Circuit.

The fact is today represents the first hearing for a Michigan judi-
cial nominee for over 2% years into the Bush administration. Just
as there is no dispute over Judge Saad’s qualifications to serve on
the Sixth Circuit, the same holds true for the remaining three
Michigan nominees to the Federal appellate bench. The other
judges—Honorable Richard Allen Griffin, Honorable David
McKeague, and Susan Bieke Neilson—are all distinguished jurists
who have served the citizens of Michigan with competence and in-
tegrity. All of Michigan’s four appellate nominees have received fa-
vorable ratings from the American Bar Association and have wide-
spread bipartisan support and respect from the legal community.

Senator your decision today to initiate hearings on the Michigan
Four, as they have become known back home, is commendable, but
only a start. Fairness to these judges and to the American citizens
who seek the timely administration of justice requires that these
nominees be provided not only a hearing but also a vote in the full
Senate. The continued wholesale blocking of Michigan nominees,
despite their unquestioned merit, is inconsistent with the dignified
traditions of the United States Senate.
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Of course, it should also be noted that the wholesale blockade of
Michigan nominees also extends to district court nominees Thomas
Luddington and Dan Ryan as well.

Moreover, the Sixth Circuit is critically understaffed as these
nominees have been nominated to fill vacancies that have been des-
ignated—and I repeat again because it is this important, Mr.
Chairman—by the non-partisan National Judicial Conference as
“judicial emergencies”—again, unprecedented.

Additionally, the United States Attorney’s Office for the Eastern
District of Michigan issued a formal letter indicating that the se-
vere understaffing in the Sixth Circuit hinders effective prosecution
of criminal cases. Post-9/11, with all going on in the world today,
Mr. Chairman, hardly do we find that acceptable circumstances.
Again, unprecedented.

In fact, the partisanship currently surrounding the Michigan
Four is a recent phenomenon because there is a strong record of
bipartisanship relating to former President Clinton’s Federal judici-
ary nominees from Michigan, and I just want to go over these real
quickly, Mr. Chairman, if I may.

Michigan Senator Spencer Abraham, a Republican, supported,
even chaired the confirmation hearing for Hon. Eric Clay, who was
President Clinton’s first nominee to the Sixth Circuit Federal Court
of Appeals. With then-Senator Abraham’s strong support, Judge
Clay was the first Clinton administration Federal appellate court
nominee to get a hearing in the 105th Congress and the second to
be confirmed by the Senate. Of 16 judgeships on the Sixth Circuit,
Judge Clay continues to be the only Michigander.

The bipartisanship during the Clinton administration did not end
with Judge Clay. Then-Senator Abraham also supported Clinton
Federal district court nominees Arthur Tarnow, George Steeh, Vic-
toria Roberts, Marianne Battani, and David Lawson. These five
judges, all with Senator Abraham’s support, are now judges on our
Federal court.

As you see, the partisanship surrounding Michigan judges is only
of recent vintage. Unfortunately, Mr. Chairman, the citizens of
Michigan are in grave jeopardy of losing Michigan’s voice on the
Sixth Circuit. Four seats, one-quarter of the circuit’s membership,
hang in the balance, and it would be an injustice for the people of
Michigan to lose their representation in the judicial process.

Mr. Chairman, as elected officials, we should work together to
promote the system of justice that is timely, fair, and ensures
Michigan’s residents are represented by Michigan judges. Again,
this hearing is a step in the right direction, and I applaud you for
the courage to proceed with this hearing and steadfastly urge with-
out delay the swift confirmation of Judge Henry William Saad to
the U.S. Court of Appeals for the Sixth Circuit.

Mr. Chairman, I thank you, and I would ask that this place be
the place where we seek justice and not seek retribution for at
least perceived wrongs in the past. The fact that we do have a
whole series of unprecedented events with the judicial emergency
declaration and the Assistant United States Attorneys declaring
the dangers of the vacancies of this court, I applaud again your
courage for having this Committee hearing and nomination proc-
ess, and I would hope that we could find that thoughtful debate
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and end what unfortunately has become a very partisan temper
tantrum and come to the conclusion that justice should be brought
to the people of Michigan in the Sixth Circuit. And I thank you
very much, Mr. Chairman and Ranking Member, for the oppor-
tunity to testify today.

Chairman HATCH. Thank you, Congressman Rogers. We appre-
ciate your taking the time—

Senator LEAHY. Mr. Chairman, if I might, when you finish, I
want to say something while he is still here.

Chairman HATCH. Sure. We appreciate your taking time to come
over.

Senator LEAHY. I want to say it while he is still here.

Chairman HATCH. No, I understand. If you will wait so Senator
Leahy can also make a comment. I know it is tough to give this
kind of time over on this side of the Hill, but we are happy to have
you here, and we appreciate your remarks.

Senator Leahy would like to say something.

Senator LEAHY. I also thank the Congressman for coming over
here. He has been very patient. He has been here all morning, and
I know with his workload that is also difficult, and his willingness
to come here when he is not in session, when the other body is on
recess, so I appreciate doubly your taking the time.

Representative ROGERS. Thank you, Senator.

Senator LEAHY. I was a little bit concerned hearing some of your
statistics, and I know you did not intend this impression. But when
you spoke of the vacancies, you understand that for 5 years there
were nominees by President Clinton to fill some of those vacancies.
They were never allowed to have a hearing or a vote. Had they
been allowed that, had President Clinton’s nominees been allowed
to even be voted on, there wouldn’t have been a vacancy.

When I became Chairman, I very quickly after I became Chair-
man, even though these vacancies were all—by sworn statement,
were kept vacancies so that President Clinton couldn’t nominate
anybody. Notwithstanding that, shortly after I became Chairman,
I held the first hearing on a Sixth Circuit nominee in, I think, 5
years. It was President Bush’s nominee. And we have now con-
firmed four. We have actually had—since then we have had a 50-
percent increase between the time I was Chairman and Senator
Hatch again was Chairman, we have had a 50-percent increase in
the number of active judges on the court, four judges confirmed—
Rogers, Gibbons, Sutton, and Cook. I just didn’t want to leave the
impression that nothing has been done nor that vengeance was
taken because people nominated by President Clinton for the Sixth
Circuit were not allowed to have hearings.

In fact, as I said, the first such hearing in 5 years was one I held
on one of President Bush’s nominees, and we have put in four
judges and confirmed four judges to that circuit since then.

Chairman HATCH. Well, maybe before you leave, Congressman, if
you could give a few more minutes, we have a vote on, but I will
just make some short comments, and then we will go to the vote
and recess and come right back.

Let me first point out that the current controversy about Michi-
gan nominees dates back more than a decade. At the end of Presi-
dent George Herbert Walker Bush’s administration, Bush I, two
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Michigan nominees to the Federal courts, John Smetanka and
Henry Saad—who is before us today—mnever got hearings in the
Democratic-controlled Senate and failed to attain confirmation.
Judge Saad has been waiting for 11 years.

As President Clinton named his nominees to fill judicial vacan-
cies, there was no expectation, let alone demand, that the two pre-
vious nominees be renominated by a new administration. Accord-
ingly, President Clinton did nominate Michigan nominees to both
the Sixth Circuit and the district courts. In fact, nine of those
nominees were confirmed. A majority were confirmed during Re-
publican control of the Senate; in other words, Clinton nominees.

Two nominees, Helene White and Kathleen McCree Lewis, failed
to attain confirmation. Now, I feel badly about that. The primary
criminal for their failed nomination was the lack of consultation
with one of the home State Senators, which is an absolute must in
this process. And there was none.

In his letter to the then—White House Counsel Beth Nolan, Sen-
ator Abraham wrote to express his astonishment and dismay that
President Clinton forwarded the nomination for a Sixth Circuit
seat without any advance notice or consultation. What was particu-
larly troubling was that Senator Abraham had worked with the
previous White House counsel, Mr. Ruff—a great man, by the
way—to improve the consultation process.

In fact, despite previous difficulties, Senator Abraham had fully
cooperated with the administration in advancing the nominations
of a number of Michigan nominees. Unfortunately, the situation
again deteriorated, and the White House reverted to its previous
pattern of lack of consultation.

In fact, Senator Abraham was not consulted and, in fact, was
told by the White House counsel that, despite earlier representa-
tions, the administration felt under no real obligation to do any-
thing of the kind, which is unprecedented. And because of the
White House’s lack of consultation, the nominations of the two indi-
viduals did not move forward.

Now, this was consistent with both Democrat and Republican
well-stated policy communicated to Mr. Ruff, that if good-faith con-
sultation has not taken place, the Judiciary Committee will treat
the return of a negative blue slip by a home State Senator as dis-
positive and the nominee will not be considered.

Now, I also want to note that today’s hearing is not unprece-
dented. There have been nominations where negative blue slips
were returned and a Senator’s objection was certainly considered,
but did not stop the process or necessarily defeat the nomination.
For instance, Albert Moon was nominated in October 1985 to be
United States District Judge for the District of Hawaii. Although
both home State Senators returned negative blue slips, a confirma-
tion hearing was held in late November 1985. Mr. Moon’s confirma-
tion was held over by the Committee in December 1985 in business
meetings, and the 99th Congress adjourned before action on the
nomination could be completed.

Other examples are the nomination of John C. Shabazz, nomi-
nated to be U.S. District Judge for the Western District of Wis-
consin, and the nomination of Judge John L. Coffey, of Wisconsin,
to be U.S. District Judge for the Seventh Circuit. In both cases,
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Senator Proxmire returned blue slips prior to the Committee hear-
ing, noting his objection to the nomination.

In the case of Judge Shabazz, Senator Proxmire also appeared
and testified at the Committee’s business meeting regarding his op-
position to the nomination. Both confirmations were favorably re-
ported by the Committee, and both were confirmed by the Senate.

While Senator Biden was Chairman, the Committee considered
the nomination of Vaughn R. Walker to be U.S. District Judge for
the Northern District of California. Senator Cranston opposed, the
Democrat Senator at that time opposed this nomination, sending
letters to President Bush and Senator Biden expressing his opposi-
tion. In November 1989, the Committee favorably reported the
nomination and the full Senate confirmed Mr. Walker by unani-
mous consent.

Now, just to make the case a little more clear, I don’t feel good
about Helene White and Kathleen McCree Lewis. But, of course, 1
had nothing to do with the problem, and the problems were created
by the Clinton White House.

Now, I would like nothing better than to work this out in a bi-
partisan way, and I have already talked to both Senators from
Michigan and expressed that to them, and I will work to do that.
This has been an embarrassing thing.

But let me just make the record clear with this chart. The record
is clear that previous Presidents were treated fairly by the Senate.
It is time to give President Bush the same courtesy and move for-
ward with his Michigan judges to the Sixth Circuit and to the dis-
trict courts.

And, by the way, my comments about if two negative blue slips
are returned that person is basically dead referred to district court
nominees. We are talking about circuit court nominees. And I don’t
know of any cases where circuit court nominees have not been
given at least a hearing and a vote. There may be some, but I can-
not think of any off—

Senator SESSIONS. Mr. Chairman, could I comment on that?

Chairman HATcH. Could I just finish this?

Senator SESSIONS. All right.

Chairman HATCH. Then I would be glad to have you comment.

Senator LEAHY. I will go first.

Chairman HATCH. I have to go to the Ranking Member first, and
then I will come to you.

The record is clear that previous Presidents were treated fairly
by the Senate, and I think President Bush deserves the same type
of courtesy that the previous Presidents had, including President
Clinton. And I think we should move forward with these Michigan
judges to the Sixth Circuit and the district courts.

Now, on this chart, during the current Bush Presidency, the Sen-
ate has confirmed no Michigan judges in almost 2 years. Six nomi-
nations are pending and have been for quite a while.

During the Clinton Presidency, if you will notice there, the Sen-
ate confirmed nine Michigan judges, and I was Chairman for six
of those years.

Although two Michigan nominees were left unconfirmed at the
end of the Clinton Presidency—Helene White and McCree Lewis—
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two nominees were also left without hearings at the end of Presi-
dent Bush I when he ended his term in 1992.

Now, during the first Bush Presidency, the Senate confirmed six
lé/lichigan judges, and two nominations were returned to the Presi-

ent.

So for those who like to keep score and who think that is the way
to do this, the Michigan judge tally would be as followed: the cur-
rent President Bush, zero for six. Zero. Can’t even get a vote up
or down in Committee. And up to now, lots of complaints about
even holding hearings. But we have reached a point where the
leadership has said these hearings have to go forward, and I think
they are right. And we have given plenty of consideration to the
negative blue slips, and I am going to give even more by trying to
work out some bipartisan compromise if I can. But it is going to
have to be a decent compromise.

Bush II, zero for six, the current President Bush. President Clin-
ton got nine; two didn’t make it. The prior President Bush, Bush
I, got six but two didn’t make it.

So when we talk about these things, we have got to get all the
facts here, and, frankly, again, I will say that I don’t feel good
about this controversy. I happen to like both Michigan Senators. I
like Spence Abraham, too, and he was not without honor here. He
was right in what he did. And everybody knew it here. So to now
try and paint that like President Clinton was not being treated
fairly is just not quite accurate, especially under those cir-
cumstances, because I was here and they did not even deign to talk
to Senator Abraham, which is something that has to be done, no
matter who is in the Presidency. And I believe this administration
has been doing a good job.

Now, some Democrats interpret it that unless they do what the
Democrat wants them to, he is not consulting. Well, that is not
what consultation is.

So I just wanted to make those points. I will turn to Senator
Leahy, and then I am going to finish with—

Representative ROGERS. Well, I think the numbers are in your
favor, Mr. Chairman, and I appreciate your effort for justice, not
retribution.

Senator LEAHY. If I might, Mr. Chairman, now that you have
recognized me—

Chairman HATCH. Sure.

Senator LEAHY. And I certainly don’t want to cut off Congress-
man Rogers. I want him to have time, too. But for those who think
we don’t always agree on things, I happen to absolutely agree with
Senator Hatch that it is important to have all the facts, and two
of them were sort of overlooked in this.

One, we talked about Henry Saad being sent up here by former
President Bush and not given a hearing. The little thing that was
overlooked, it was 6 days before the end of the session. A number
of nominees, quite a large number of nominees, were sent up by
former President Bush just a few days before the end of the ses-
sion. It was made very clear by folks at the Bush White House that
they knew they would not get a hearing under the so-called Thur-
mond rule, Strom Thurmond’s longstanding rule that within 6
months of an election you don’t hold hearings on judges unless you



307

have both the Chairman and Ranking Member and both party
Leaders agree. And I don’t know anybody who has ever had a hear-
ing 6 days before you are about to adjourn.

But they were sent up for two reasons: one, former President
Bush fully expected to get re-elected; but, secondly, it was a nice
political thing to lay out a number of these judges in different parts
of the country and say now here is the kind of people I want for
my next term. Nobody, Republican or Democrat, in my 29 years
here has ever expected somebody to be confirmed 6 days before ad-
journment, nor did former President Bush. I think what he ex-
pected to do was be re-elected, and he was just going to put all
these people in early on in the next year. That is just one fact that
should be put out.

Another one, when we talk about procedures of past Chairmen,
my Chairman is this man. He is my Chairman, and I want to talk
about his procedure, which is this: Never once, never once, when
it was a Democratic President did he violate the blue slip rule. And
those negative blue slips were all from Republican Senators—

Chairman HATCH. Ronnie White.

Senator LEAHY. Never once.

Chairman HATCH. Ronnie White.

Senator LEAHY. Never once did he—you actually had favorable
blue slips on Ronnie White, and then when—

Chairman HATCH. Negatives.

Senator LEAHY. No, you had two positives. He was voted out of
Committee, and then Senator Ashcroft said, wait, I have changed
my mind, I am not in favor of him. And Senator Bond—

Chairman HATCH. At the time of the vote there were two nega-
tive blue slips.

Senator LEAHY. Yes, well—

Chairman HATCH. And he got a vote. He got a vote. Our people
aren’t getting votes.

Senator LEAHY. He got sandbagged.

Chairman HATCH. We are being filibustered.

Senator LEAHY. He got sandbagged and you know it.

I am going to go vote, speaking of votes.

Chairman HaTcH. All right. Senator Sessions?

Senator SESSIONS. I was going to recall, Mr. Chairman, your
leadership in opposing a movement when President Clinton was
President to expand the power of the blue slip to circuit judge
nominees, and Republicans wanted to do that. You said that we
should not do that, we should maintain the position that on a cir-
cuit nominee, a blue slip was not dispositive. And you stood firm
on that, and we had a vote on it, and your position prevailed.

You have shown integrity and consistency in these issues.

Chairman HATCH. Can I interrupt you on that? You know, it was
not unreturned blue slips that prevented hearings for Clinton
nominees. It was the utter lack of consultation by the Clinton
White House with home State Senators that prevented those nomi-
nees from going forward and getting votes. That is a rule that real-
ly we have always honored around here.

Now, look, there are some nominees I wish could have gotten
through. I think I have expressed that. But I acted in good faith
to move as many judicial nominees as I could, and I think my
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record is pretty darn good. It was much better than the record
when the Democrats controlled the Congress.

I don’t want to go into all the statistics. We have been through
them before, but the fact of the matter is it was much better. And
I get a little tired of this partisanship that keeps coming up with
selective recollections.

Sorry to interrupt you, Senator, but to be honest with you, this
is the third nomination of Judge Saad, and he hasn’t been given
the time of day until now. I think it is time to start giving people
at least the time of day. And, frankly, these nominees deserve up-
and-down votes. Maybe they will be defeated. I don’t know. But
they deserve—the President deserves up-and-down votes, and espe-
cially when they get out of Committee and get to the floor, and es-
pecially when they are on the floor. We have never in the history
of this country had a filibuster, a true filibuster against a judicial
nominee until this President. And, frankly, it is not only unjusti-
fied, it is reprehensible what is going on.

I am sorry to keep you here, but I think it is important—

Representative ROGERS. Absolutely, Mr. Chairman.

Chairman HATCH. —that you report back to our friends in Michi-
gan that this is not quite as clear-cut as our friends on the other
side are trying to make it. In fact, it isn’t the way they are trying
to make it.

Senator I am sorry to interrupt you.

Senator SESSIONS. Well, John Smetanka was a United States At-
torney with me. He was a brilliant guy, a decent person. Everybody
liked him, moderate in demeanor and philosophy, studied at Catho-
lic Seminary, just in every way a fine person. He sat over a year
and never got a vote. And I remember that one distinctly. We were
all just very concerned, his fellow United States Attorneys were,
that he was denied that.

The first 9 nominees out of 11 that President Bush sent forward
never got a hearing, I do not believe. Nine of the 11 never even got
a hearing when the Democrats controlled this Committee for al-
most 2 years. That was an unprecedented blocking of nominees. I
have never—I don’t think we have ever seen that.

When we first started this new Congress and President Bush
was elected, the Democrats demanded, after having complained
about blue slip policies when President Clinton was President, they
demanded enhanced power to block nominees with a blue slip. You
remember that? It was very intense. They just demanded they have
even more power to block nominees, and hopefully that didn’t hap-
pen.

Another unprecedented thing happened. Two nominees for the
circuit court were voted down in Committee, Priscilla Owen and
Pickering. No Clinton nominees were ever voted down in Com-
mittee the entire time you were Chairman, Mr. Chairman.

Chairman HATCH. That is right.

Senator SESSION. We had filibusters in Committee. That has
never been done before, and you finally invoked the power of the
Chair to call a vote, which you have the power to do, to end the
filibuster in Committee, and we have had filibusters on the floor
of the United States Senate for Federal judges, which has never oc-
curred in the history of this country.
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So for the Democrats to suggest that they are somehow carrying
on in the fashion that was carried on when President Clinton was
nominating and Republicans had the majority here is just wrong.
They have changed in a whole lots of ways and using a blue slip
to block every nominee, four of them en bloc, without stating any
objection for them, is such an abuse of that policy, I think we just
simply have got to confront it, Mr. Chairman.

Chairman HATCH. Thank you, Senator.

We have got to get over. We are late for a vote. But let me just
say this: There has been a rumor that somebody on the Democrat
side might invoke the 2-hour rule. I hope that is not true, but that
has been a rumor. But if they do—and they would have a right to,
although I think it would not be good faith in my eyes. But if they
do, then we will have to recess until the end of the session today,
and we will continue to finish this hearing by the end of the day.
So I just want to make everybody aware that that is not going to
stop this hearing from going forward. It is just going to make it in-
convenient and miserable for everybody if that happens to occur. I
hope it will not, and I hope that is just a rumor. But I have heard
it, and I just thought I would make that clear so everybody will un-
derstand.

I want to thank you for your patience, for being here, and for
your kind remarks.

Representative ROGERS. Thank you, Mr. Chairman.

Chairman HATCH. And I want to thank the other two Senators
as well. I appreciate their position. I appreciate their feelings. And
I want to try and help them and help Michigan, if I can. But I sure
as heck think we ought to get up-and-down votes for these people.

Representative ROGERS. Thank you for your passion, Mr. Chair-
man.

Chairman HATCH. With that, we will recess until I can get back.

[Recess 12:20 p.m. to 12:44 p.m.]

Chairman HATCH. I am going to wait just a few more minutes,
and then I am going to start. I hate to start without Senator
Leahy, but I have been waiting for almost 15 minutes. I know
there is not a follow-up vote. So I hope the Democrats will send
somebody in here for this hearing, but if not, we will proceed.

I have been informed by my counsel that Senator Leahy said to
go ahead and start. So, Judge Saad, we are going to ask you to
come forward. Please raise your right hand. Do you solemnly swear
to tell the truth, the whole truth, and nothing but the truth, so
help you God?

Judge SAAD. I certainly do. Thank you.

Chairman HATCH. Thank you.

STATEMENT OF HENRY W. SAAD, NOMINEE TO BE CIRCUIT
JUDGE FOR THE SIXTH CIRCUIT

Judge SAAD. Shall I be seated, Mr. Chairman?

Chairman HATCH. You surely can. We are very honored to have
you before the Committee. You have an excellent reputation, as has
been explained here by the Congressman, and I am well aware of
it myself, having followed this saga now for the last 11 years. And
I intend to see that you are treated fairly, and I intend to see that
their nominations are treated fairly, if we can, when they achieve
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the Presidency. But the point I have been making is I don’t think
President Bush has been treated very fairly, although I think we
treated their nominees as fairly as I could under the circumstances.

Now, we are honored to have you here with members of your
family and your friends, some of your friends. Would you care to
make a statement before the Committee?

Judge SAAD. The only statement I would like to make, Mr. Chair-
man, is that I am absolutely pleased and honored to be here. I have
had a great respect as a student of government for our Government
in total, what our Founding Fathers did for this Senate, and its
traditions, and I respect and honor what you are doing and what
the Senate Committee is doing, and I am prepared to answer any
questions that you may have.

[The biographical information follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

1. Name: Full name (include any former names used).
Henry William Saad;
Henry “Bill” Saad; (My middle name on my birth certificate and driver’s license is
“Bili”.)

2. Position: State the position for which you have been nominated.

Judge, Sixth Circuit Court of Appeals.

3. Address: List current office address and telephone number. If state of residence differs from
your place of employment, please list the state where you currertly reside.

Michigan Court of Appeals
27777 Franklin Road, Suite 760
Southfield, MI 48034
(248) 358-3783
4. Birthplace: State date and place of birth.
July 15, 1948 in Detroit, Michigan
5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.
“Married, June 21, 1970
Maiden Name of Wife:
Maxine Elizabeth Martin -
Teacher
Dearborn Public Schools

Dearborn, M1 48104

One (1) dependent child.
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6. Education: List in reverse chronological order, listing most recent first, each college, law
school, and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

Sacred Heart Major Seminary, January — March, 1992

St. Mary’s Orchard Lake, Sts. Cyril & Methodius Seminary, September 1991 — January
1992.

Wayne State University Law School; attended 1971-1974; J.D., 1974, magna cum laude.

Wayne State University, attended 1966-1971; BSBA with distinction.

7. Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

Judge, Michigan Court of Appeals (1994-Present)
27777 Franklin Road, Suite 760

Southfield, MI 48034

Paid Position

Adjunct Professor of Law
University of Detroit/Mercy School of Law (1976-Present)

651 E. Jefferson
Detroit, MI 48226
Paid Position

Adjunct Professor of Law
"Wayne State University Law School (1977-Present)

Detroit, M1 48202
Paid Position

Partner (1981-1994)
Associate (1974-1981)
Summer Associate (1973)
Dickinson, Wright

525 N. Woodward Avenue
Suite 2000

Bloomfield Hills, MI 48034
Paid Position
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Teaching Assistant (1972-1973)
Wayne State University Law School
Professor Marchant (now deceased)
Detroit, MI 48202

Paid Position

Teaching Assistant (1972)
Josephson’s Bar Review Course

Address Unknown

8. Military Service: Identify any service in the U.S. Military, including dates of service, branch
of service, rank or rate, serial number and type of discharge received.

No.

9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Cody High School, National Honor Society
‘Wayne State University, BSBA, with distinction
Wayne State University Law School Juris Doctorate; magna cum laude

Ogzkland County Republican Committee, Salute to Justice, John O’Brien Award for
Outstanding Volunteer Service to the People of Oakland County {1997)

Arab-American and Chaldean Council (ACC) Civic and Humanitarian Award for.
Outstanding Dedication to Serving the Community with Compassion and Understanding
(1995)

‘Wayne State University Law School, Order of the Coif (2000)

10. Bar Associations: List all bar associations or legal or judicial-related committees, selection
panels or conferences of which you are or have been a member, and give the titles and
dates of any offices which you have held in such groups.

American Bar Association
- Labor, Litigation Section
- EEO Committee of Labor & Employment Law Section
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State Bar of Michigan

- Legal Education Committee and Labor Section
- Labor Council, Labor Relations Law Section

- Special Committee on Law and the Media

Detroit Bar Association

- Public Advisory Committee
- Labor Law Committee

- Civil Rights Committee

Oakland County Bar Association
- Employment Law Committee

Arab-American Bar Association
- Treasurer (1990-1994)

- Secretary (1989-1990)

- Member (1994-Present)

Michigan Judges Association
- Member

11. Bar and Court Admission: List each state and court in which you have been admiited to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

Michigan Courts — 1974
United States Court of Appeals for the Sixth Circuit — 1974

United States District Court for the Eastern (1974) and Western (1980) Districts of
Michigan .

“United States District Court for the Eastern District of Ohio ~ 1975

12. Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Michigan Employment Relations Commission (1990-1994)
5
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- Arbitrator
Catholic Lawyers Society (1982-1998)

The Federalist Society — Detroit Chapter (1989-Present)
- Member

American Arbitration Association (AAA) (1985-1994)
- National Board of Arbitrators

Michigan Department of Civil Rights
- Hearing Referee (1979-1994)

National School Boards Association
- Council of School Attorneys (1986-1994)

Detroit Personnel Management Association
- Member (1985-1994)

Michigan Public Employer Labor Relations Association
- Member (1984-1994)

The Birmingham Community House (1989-1994)

Greater Detroit Chamber of Commerce (1988-1991)
- Health Care Committee

American Arabic and Jewish Friends (1978-1996)
- Co-Chair, Executive Committee
- Advisory Committee

Operation ABLE (1989-1994)
- Board of Directors

“The Greater Detroit Inter-Faith Roundtable of the National Conference of Christians and

Jews
- National Board of Trustees (1991-1997)

Arab American Chaldean Council (1987-1994)
- Advisory Board and General Counsel

Spectrum Human Services (1991-1994)
- Board of Trustees

Oakland Community College Foundation
- Chairman of the Board (1993-1994)
[
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- Board Member (1992-1994)

Holy Name Church, Birmingham, Michigan
- Lay Reader (1990-2000)
- Choir (1992-Present)

Mothers Against Drank Drivers (1995-1997)

American Heart Association (1999-Present)
- Board Member

Community Foundation of Southeastern Michigan (1998-2000)
- Board Member (1998-2000)

WTVS Channel 56 Educational Television Foundation (1999-Present)
- Trustee

1 do not currently belong, nor have I ever belonged, to an organization which, to my
knowledge, discriminates in membership on the basis of race, sex or religion.

13. Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
material you have written or edited, including material published on the Internet. Please
supply four (4) copies of all published material to the Committee, unless the Comumittee
has advised you that a copy has been obtained from another source. Also, please supply
four (4) copies of all speeches delivered by you, in written or videotaped form over the
past ten years, including the date and place where they were delivered, and readily
available press reports about the speech: .

Published Writings

“The Bildisco Decision — Balancing Political Interests,” Employee Relations Law_
Journal, Vol. 10, No. 2, Autumn, 1984 *

“AIDS and the Law,” Management Solutions, September, 1986

“AIDS — Legal Implications for the Employer,” Michigan Journal, Vol 66, No. 2,
February, 1987

“Chapters 37, 38, and 39,” Schlei & Grossman’s Employment Discrimination Law,
Second Edition, 1983-85 Cumulative Supplement, 1987

“New State Libel Standard May Inhibit Press Freedom,” Michigan Lawyers Weekiy,
February 1989, Henry W. Saad & Lisa Mikalonis

“The Making of a Litigation-Ready Story,” Editor & Publisher, June 10, 1989 (same
7




317

article as immediately below)

“The Making of a “Litigation-Ready” Story — 20 Guidelines for Investigative Reporters,”
Communicator (Radio-Television News Directors Association), February, 1991

“The Case for Prohibitions of Racial Epithets in the University Classroom,” The Wayne
Law Review, Vol. 37, No. 3, Spring, 1991

“ADA Update: EEOC Issues Final Interpretive Relations,” The Oakland County Bar
Association Laches, Number 312, January, 1992

“Resume Fraud and the After-Acquired Evidence Doctrine,” The Oakland County Bar
Association Laches, Number 328, May, 1993

Michigan Public Emplover Labor Relations Association Manual, contributed chapter on
Constitutional law, 1994

“Ethics for the Matrimonial Lawyer,” Michigan Family Law & Practice, (3™ Text), West
Publishing, 1998

“Practical Ways to Improve the Ethical Behavior of Lawyers,” Michigan Journal, Vol.
78, No. 9, September 1999.

I have given numerous speeches over the last ten years: however, the vast majority have
been on specific legal subjects such as effective appellate advocacy, brief writing and
judicial procedure. These speeches, by and large, have been given to high school classes,
bar associations and other civic groups. I do not have copies of these speeches because 1
give my remarks extemporaneously. Moreover, I have searched for notes that I have
prepared in preparation for speeches and have enclosed the only ones I have been able to
find to date which involves a speech given under the auspices of the ABA CEELI project
in Zagreb, Croatia on the importance of an independent judiciary to post-communist,
eastern European countries. Furthermore, given the rather “academic” nature of my
speeches, there has been no press coverage to my knowledge and my secretary, law clerk
and I have searched the Internet and have been unable to find any press coverage of my
‘remarks. The only coverage we have uncovered to date (and we will continue to search)
are the attached comments regarding a speech I gave to first-year students at Ave Maria
Law School as a member of the Board of Visitors.

14.- Congressional Testimony: List any occasion when ymi have testified before a committee

or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written staternent submitted as testimony
and the transcript of the testimony, if in your possession.

8



318
N/A

15. Health: Describe the present state of your health and provide the date of your last physical
examination.

Good. Last physical examination was May 7, 2001,

16. Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

Staple v Staple, 241 Mich App 562; 616 NW2d 219 (2000) - Special seven-judge panel
convened *o decide confli~* matter.

Robert and Marcella Staple reached a settlement regarding all issues relating to
their divorce, including that Robert would pay certain weekly amounts in alimony and
child support, that the alimony payments would be reduced if Marcella Staple became
employed and her gross income exceeded a certain monthly amount, and that Robert’s
support obligations would end in the event that Marcella either died or remarried. These
terms were incorporated into the consent judgment. Several years later, Marcella Staple
moved for an increase in the amount and term of the alimony award provided in the
consent judgment. Citing Bonfiglio v Pring, 202 Mich App 61; 507 NW2d 759 (1993),
the trial court ruled that the alimony provision in the consent judgment was not periodic
alimony modifiable by MCL 552.28, but nonmodifiable alimony “in gross.” On appeal,
and pursuant to the binding precedent of Bonfiglio, the Court of Appeals affirmed under
MCR 7.215(H). Staple v. Staple, 237 Mich App 805, 812; 603 NW2d 278 (1999).
However, the Court ordered that a special panel be convened to resolve the conflict
between this case and Bonfiglio.

In Staple v Staple, 241 Mich App 562; 616 NW2d 219 (2000) (opinion by Saad,
1), in considering when an agreed-upon alimony provision in a divorce judgment entered
pursuant to a settlement is subject to future modification under MCL 552.28, and when it
is final and nonmodifiable, the Court examined two distinct approaches by Michigan
courts, the “bright-line” approach and the “intent” approach. Regarding courts which
adhere to the bright-line approach, the Court observed that the classification of “alimony
in gross”and “periodic alimony” are “confusing misnomers” because alimony in gross is
not really alimony intended for the maintenance of a spouse, but rather is in the nature of
a division of property and is, therefore nonmodifiable under MCL 552.28, though the
recipient spouse dies or remarries before all the payments are made. However, if the
installment payments are subject to any contingency, such as death or remarriage of a
spouse, courts adhering to the bright-line approach hold that the payments are more in the
pature of maintenance payments, and therefore periodic alimony subject to modification.
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Further, courts that decide the modifiability issue according to the periodic
alimony or alimony in gross distinction have regarded the presence of a contingency as a
bright-line indicator that the arrangement is for modifiable periedic alimony, though the
parties have agreed or intended that the alimony not be subject to modification under
MCL 552.28. On the other hand, courts, like the one in Bonfiglio, that follow the “intent”
approach opt to resolve the “finality” versus “modifiability” dilemma in accordance with
the parties’ intent, regardless whether contingencies are present.

After considering this issue in light of the statutory language of MCL 552.28 and
the public policy behind Michigan laws on alimony and the finality of judgment, the
Court adopted a modified approach that allows the parties to a divorce settlement to
clearly express their intent to forgo their statutory right to petition for modification of an
agreed-upon alimony provision, and to clearly express their intent that the alimony
provision is final, binding, and thus nonmodifiable. If the parties to a divorce agree to
waive the right to petition for modificaticn of alimony, and agree that the alimony
provision is binding and nonmodifiable, and this agreement is contained in the judgment
of divorce, their agreement will constitute a binding waiver of rights under MCL 552.28.
Accordingly, the Court opted to honor the parties’ clearly expressed intention to forgo the
right to seek modification and to agree to finality and nonmodifiability, a holding
consistent with the trend seen in both the courts and the legislatures of sister states. The
holding applies only to judgments entered pursuant to the parties’ own negotiated
settlement agreements, not to alimony provisions of a judgment entered after an
adjudication on the merits.

Rembert v Ryan’s Family Steak Houses, Inc, 235 Mich App 118; 596 NW2d 208, Iv
den 461 Mich 927 (1999) - Special seven-judge panel convened to decide conflict
matter. :

When hired by defendant, plaintiff signed an arbitration agreement with
Employment Dispute Services, Inc. (EDS). The agreement states that plaintiff agrees to
arbitrate, through EDS, all employment-related disputes between employees and
defendant that could be filed in state or federal court. While employed, plaintiff sued
defendants in circuit court for race discrimination under the Civil Rights Act (CRA) and
for bandicap discrimination under the Persons With Disabilities Civil Rights Act
(PWDCA) (then known as the Michigan Handicappers® Civil Rights Act). Defendants
moved for summary disposition based on the signed arbitration agreement and the trial
court granted the motion. ‘On appeal, and pursuant to the binding precedent of Rushton v
Meijer, Inc (On Remand), 225 Mich App 156, 570 NW2d 271 (1997), the Court of
Appeals affirmed in part and reversed in part under MCR 7.215(H). Rembert v Ryan’s
Family Steak House, Inc, 226 Mich App 821; 825; 575 NW2d 287 (1998). However, the
Court ordered that a special panel be convened to resolve the conflict between this case
and Rushton. : :

In Rembert v Ryan’s Family Steak Houses, Inc, 235 Mich App 118; 596 NW2d

208 (1999) (opinion by Saad, I.), the Court held that an: individual employment

agreement to arbitrate statutory claims, including Civil Rights Act-based claims, are

enforceable if “(1) the parties have agreed to arbitrate the claims (there must be a valid,
10
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binding, contract covering the civil rights claims), (2) the statute itself does not prohibit
such agreements, and (3) the arbitration agreement does not waive the substantive rights
and remedies of the statute and the arbitration procedures are fair so that the employee
may effectively vindicate his statutory rights.” 1d. at 156.

The Court observed that the holding is consistent with Michigan’s public policy,
and federal public policy, both of which increasingly and overwhelmingly favor
arbitration as an inexpensive and expeditious alternative to litigation. Specifically, the
holding furthers the objectives of the Michigan Arbitration Act (MAA), which is a strong
and unequivocal legislative expression of Michigan's proarbitration public policy. In
accordance with the MAA's endorsement of arbitration, and the CRA’s and the
PWDCRA'’s silence regarding the matter, the Court declined to interfere with traditional
principles of freedom of contract and private parties’ contractual undertakings to arbitrate
these claims. Moreover, federal legislation and case law also strongly favor arbitration,
which is evident from the promuigation and interpretation of the Federal Arbitration Act.

People v Holtzman, 234 Mich App 166; 593 NW2d 617 (1999)

Defendant was charged with two counts of first-degree criminal sexual conduct.
The prosecution’s witness list included several persons who were to testify that defendant
frequently invited teenage girls to his home, encouraged them to drink excessively, and
touched them sexually while they were intoxicated. Defendant moved for mistrial after
learning that prosecuting attorneys had prepared notes regarding pretrial interviews of
witnesses, which witnesses had received before testifying. The circuit court declared a
mistrial and dismissed the case with prejudice, finding that the notes were subject to
Michigan’s reciprocal criminal discovery rule, MCR 6.201(A)(2).

People v Holtzman, 234 Mich App 166; 593 NW2d 617 (1999) (opinion by Saad,
P.1), raised an issue of first impression involving the interpretation. of MCR 6.201(A)(2).
The court rule provides that, in a criminal proceeding, a party must provide all other
parties “any written or recorded statement by a lay witness whom the party intends to call
at trial, except that a defendant is not obliged to provide the defendant’s own statement.”
(Emphasis added.) Specifically, the Court considered whether the term “statement” as
used in MCR 6.201(A)(2) includes the attorneys’ #iotes of interviews with witnesses
whom the attorney intends to call at trial or whether the term “statement” carries its usual
connotations, i.e., a narrative account that the witness either writes out and formally signs
or adopts, or that the witness orally delivers for a verbatim transcription or recording.

The Court held that an attorney’s interview notes do not meet the definition of
“statement” in the Michigan Court Rules because only written witness statements that
have been signed or otherwise adopted or approved by the persons who made them and
verbatim recorded statements qualify as “statements” under MCR 6.201(A)(2). The
Court reasoned that, unless the “statements” sought to be discovered meet this narrow
definition, mandatory disclosure of witness interview notes would run afoul of two
deeply ingrained ethical and privilege rules by (1) subjecting that attorney to being called
as a witness to 'explain any disparities between her notes of the witness statement and the
witness’ trial testimony, and (2) compromising protected work product under MCR

11
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2.302(B)(3) because the notes invariably reflect an attorney’s mental impressions and
strategies. The Court emphasized that, for a trial court to find that a prosecutor’s notes
from a witness interview have been adopted or otherwise approved by a witness, there
must be a finding of unambiguous and specific approval by the witness. In support of its
holding, the Court further observed that the goals of criminal discovery for both defense
and prosecution are already well served by existing law and procedural rules, without
taking an expansive reading of MCR 6.201(A)2).

Hyde v University of Michigan Regents, 226 Mich App 511; 575 NW2d 36 (1997), Iv
den 459 Mich 909 (1998)

Plaintiff, an employee of defendant who worked as an instructor in a university-
sponsored program, brought a wrongful discharge action against the university, alleging
racial discrimination. Plaintiff alleged non-economic damages for embarrassment,
humiliation, outrage and indignation. Pursuant to MCR 2.314(A)(1), defendant sought
discovery of plaintiffs mental history. Plaintiff refused the request and asserted the
physician-patient privilege. The trial court denied defendant’s motion in limine to
preclude plaintiff from introducing any evidence of emotional distress at trial. The jury
found that defendant discriminated against plaintiff by treating him differently than
nonminorities, and awarded him noneconomic damages for outrage, indignation,
humiliation, and embarrassment.

Defendant appealed and, in Hyde v University of Michigan Regents, 226 Mich
App 511; 575 NW2d 36 (1997) (opinion by Saad, J.), the Court considered whether a
plaintiff may seek more than economic damages yet shield from discovery his mental
history in an employment discrimination, wrongful discharge case brought under the
Civil Rights Act, MCL 37.2101 ef seq. Under MCR 2.314(A)(1), “[wlhen a mental or
physical condition of a party is in controversy, medical information about the condition is
subject to discovery under these rules to the extent that “(a) the information is otherwise
discoverable under MCR 2.302(B),” and “(b) the party does not assert that the
information is subject to a valid privilege.” The Court held that the trial court clearly
erred in attempting to create two separate categories of psychic injuries: (1) ‘serious’
injuries ‘such_as ‘emotional distress’ and ‘mental anguish,” and (2) ‘garden variety’
injuries, such as hurt feelings, outrage, embarrassment; and humiliation. Where, as here,
a plaintiff in an employment discrimination case seeks recovery for anything beyond
economic damages (such as ‘pain and suffering, mental distress, hurt feelings,
embarrassment, and so forth), he has thereby placed his mental condition in issue and
consequently open to discovery under MCR 2.314(A).

The Court reasoned that, in order for a defendant to defend a claim for
noneconomic damages, he must be permitted to determine, through discovery, whether
factors other than the defendant’s alleged misconduct may have influenced the plaintiff's
embotional and mental condition. To preclude discovery of the plaintiff's mental or
psychological history while permitting the plaintiff to testify regarding noneconomic
damages, would deprive the defendant of a fair trial. Thus, if the plaintiff asserts the
privilege to prevent discovery on this issue, the plaintiff must withdraw, or the court must
dismiss, any claim for noneconomic damages.

12
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Harris v University of Michigan Bd of Regents, 219 Mich App 679; 558 NW2d 225
(1996), application for leave to appeal held in abeyance 568 NW2d 672, app dis 570
NWw2d 786 (1997)

Plaintiff sustained injuries in a sledding accident while in Colorado with the
University of Michigan’s gymnastics team which was operated by the university’s
athletic department. Plaintiff filed suit against the coach, the university’s board of
regents, president and athletic director. Defendants moved for summary disposition on
the basis of governmental immunity under MCL 691.1407 and argued that operating an
athletic program was a governmental function for which it was entitled to immunity.
Plaintiff claimed that, because the athletic department’s activities were conducted
primarily to produce a profit, they are proprietary and therefore not sheltered by
governmental immunity. The trial court granted summary disposition to defendants
pursuant to MCL 691.1407.

In Harris v University of Michigan Bd of Regents, 219 Mich App 679; 558 NW2d
225 (1996) (opinion by Saad, J.), the Court considered whether intercollegiate athletics is
a governmental function of a public university so as to immunize the university from tort
liability and, if so, whether the proprietary function exception to governmental immunity
applies under these facts. Given the Legislature’s broad definition of a governmental
function, and in light of the history of intercollegiate athletics at Michigan universities
and colleges that has historic support from the Michigan Legislature, the Court held that
intercollegiate athletics is a governmental function for purposes of immunity. Further,
the rationale for various state court decisions regarding high school athletics is equally
applicable to intercollegiate athletics: (1) team sports and competitions are properly a
part of a school’s overall physical education program, (2) the function of a physical
education and related sports program is inherently educational, and (3) because such a
program is educational, it is properly considered a governmental function. Moreover,
Congress apparently considers collegiate athletics sufficiently related to higher education
to embrace such activities within the exemption from federal income tax accorded to
educational institutions under 501(c)(3) of the Internal Revenue Code, 26 USC 501(c)(3);
income generated by university or college sports teams from admission tickets and
broadcasting revenue is not considered “unrelated business income” subject to tax.

Plaintiff also failed to establish that the athletic program is a proprietary function
as an exception to governmental immunity, MCL 691.1413. To be a proprietary
function, an activity must be conducted primarily for the purpose of producing a
pecuniary profit and not normally be supported by taxes or fees. According to Michigan
case ‘law, evidence that an activity is merely self-supporting indicates that is not
proprietary.  Further, after carefully reviewing the evidence properly before the trial
court, the Court found it clear that many, if not most, of the sports programs at the
university lose money. If the primary motive of the athletic department were to produce
a profit, sports such as gymnastics that are pot profitable would be dropped from the
program. Moreover, the Court found it apparent, and indeed not seriously disputed by
plaintiff, that public universities, including their athletic programs, are normally
supported by taxes. Accordingly, the trial court correctly determined that the university’s

13 .
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operation of its athletic program was not a proprietary function under MCL 691.1413,
and thus the university was entitled to governmental immunity from plaintiff’s claims.

Krohn v Sedgwick James of Michigan, 244 Mich App 289; 624 NW2d 212 (2001)

Plaintiff, who was fifty-seven years old at time of her termination, brought an
action against her employer for age-based employment discrimination under the state
Civil Rights Act (CRA). On appeal, plaintiff sought to overturn the jury’s verdict,
arguing that the trial court erroneously excluded direct evidence of discrimination by not
allowing her to present evidence that her former supervisor uttered the phrase “out with
the old and in with the new.”

In Krohn v Sedgwick James of Michigan, 244 Mich App 289; 624 NW2d 212
(2001) (opinion by Saad, P.J.) the Court reviewed the narrow issue of what factors a court
must consider in determining the relevance and admissibility of an allegedly
discriminatory remark in a CRA claim. In analyzing this issue of first impression, the
Court considered a line cf authority from the federal courts known as “stray remarks”
cases and set forth the following factors to determine the relevancy of such remarks: (1)
Were the disputed remarks made by the decision maker or by an agent of the employer
uninvolved in the challenged decision? (2) Were the disputed remarks isolated or part of
a pattern of biased comments? (3) Were the disputed remarks made close in time or
remote from the challenged decision? (4) Were the disputed remarks ambiguous or
clearly reflective of discriminatory bias?

In concluding that the trial court did not abuse its discretion in excluding the
comment “out with the old and in with the new,” the Court found that the person who
uttered the remark left his supervisory position one year before plaintiff’s termination, no
evidence suggested he had any decision making authority regarding plaintiff’s discharge,
he did not make the proffered remark in reference to plaintiff, he made it more than two
years before plaintiff’s termination, and the comment was clearly ambiguous and age
neutral under the surrounding circumstances. Further, the Court ruled that, were it to find
that the comment had some,minimal relevance in light of the above factors, its probative
value would have been substantially outweighed by the harm likely to result from its
admission. MRE 403. : !

Citizens for Common Sense in Govt v Atty General, 243 Mich App 43; 620 NW2d 546
(2000)

Plaintiff is a ballot question committee that opposed a certain ballot proposal sponsored
by Let Local Votes Count. The ballot proposal was supported by the Michigan
Municipal League (MML), a nonprofit corporation which funds its-activities through fees
assessed against its member cities and villages. In 1981, the Attorney General issued an
opinion that the MML did not violate state law by spending funds to influence ballot
proposals. In 1995, the Legislature amended the Michigan Campaign Finance Act
(MCFA) to prohibit campaign contributions by a public body. Plaintiff claimed that
MML’s activities violated the Act. Because state agencies are bound to follow Attomey
General opinions, plaintiff sought a declaratory judgment that the 1981 Attorney General
opinion was invalid. The trial court granted summary disposition in favor of defendant,
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in part, because it found that plaintiff had failed to exhaust its administrative remedies
and there was no actual case or controversy to be addressed.

In Citizens for Common Sense-in Govt v Atty General, 243 Mich App 43; 620
NW2d 546 (2000) (opinion by Saad, I.), the Court held that it lacked jurisdiction to
decide whether the MML’s expenditures violate MCL 169.257’s prohibitions against
municipalities expending public funds to influence ballot proposals because plaintiff
failed to exhaust its administrative remedies. The Legislature has directed the Secretary
of State to issue declaratory rulings regarding the MCFA, yet plaintiff never attempted to
obtain a ruling as provided by the Administrative Procedures Act. - The Court ruled that
plaintiff, and the Court, must give the Secretary of State an opportunity to interpret and
enforce § 57, and the Court of Appeals must decline plaintiff’s invitation to presume how
the Secretary of State or the Attorney General may opine or act in light of § 57. It would
not have been futile for plaintiff to exhaust its administrative remedies because there was
no indication that the Secretary of State would not seek guidance from the Attorney
General or that the Attorney General would not have rendered an updated opinion in light
of the amendments to the MCFA. Absent a declaratory ruling binding on the parties, the
Court of Appeals lacks jurisdiction over the cause. Moreover, because plaintiff’s injuries
were merely hypothetical, there was no actual controversy over which the Court could
exercise jurisdiction.

Capital Region Airport Authority v DeWitt Charter Twp, 236 Mich App 576, 601
NW2d 141 (1999), Iv den 461 Mich 996 (2000)

Capital Region Airport Authority (CRAA), a state agency charged with operating a city
airport, brought suit against DeWitt Charter Township, claiming exemption from the
township’s zoning ordinance so that it could develop a business park on airport grounds.
The case arose from CRAA’s decision to subdivide a portion of Capital City Airport into
a development to be known as the “Capital City Airport Business Park.” At least some of
the lots were slated for lease to nonaviation-related businesses, including the construction
of a tortilla processing plant on airport grounds. The proposed developments were
contrary to the zoning ordinance DeWitt promulgated pursuant to its authority under the
Township Zoning Act, MCL 125.271 et seq.  The CRAA denied that DeWitt had the
authority to regulate the CRAA’s land use: it argued that the aeronautical statutes
conferred on the CRAA the exclusive jurisdiction over. airport property and operations.
The CRAA sued DeWitt for declaratory relief to establish the CRAA’s right of exclusive
jurisdiction over airport land use. The trial court granted summary disposition to the
CRAA and held that the Airport Authorities Act, MCL 59.801 ef seg. conferred on the
CRAA exclusive jurisdiction over all airport operations, including land use, and therefore
exempted the CRAA from both the zoning regulations and the Land Division Act.

In Capital Region Airport Authority v DeWitt Charter Twp, 236 Mich App 576, 601

NW2d 141 (1999) (opinion by Saad, P.1.), the Court held that the CRAA is not exempted

by the Airport Authorities Act or the Township Zoning Act from local land use regulation

with respect to the CRAA’s proposed development of airport lands for non-aeronautical

uses, though aeronautical uses are exempted. The Michigan Supreme Court, in Dearden

v Detroit, 403 Mich 257; 269 NW2d 139 (1978), established that the question of state
15
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agency authority versus local land control is decided according to the legislative intent
for the particular situation, rather than a set rule favoring either the agency or the
municipality. State case law conflicted regarding how to discern legislative intent for
purpose of the Dearden analysis. However, ultimately, the Supreme Court clarified
Dearden and called on cowrts to discern legislative intent through examination of the
varjous statutory provisions rather than emphasis on “particular talismanic words.” Burt
Twp v Dep 't of Natural Resources, 459 Mich 659, 669; 593 NW2d 534 (1999).

Using this analysis, the Capital Region Airport Authority Court ruled, on the basis
of the Airport Authorities Act, MCL 259.807, there is no indication that the Legislature
intended for the CRAA to exercise exclusive jurisdiction over the airport. While the
Aeronautics Code, by virtue of § 9 of the Airport Authorities Act, confers on the CRAA
exclusive authority over aercnautical operations at Capital City Airport, it makes no
mention of the agency’s. authority over nonaeronautical activities conducted on airport
grounds. Indeed, neither of the provisions cited by CRAA expresses a legislative intent
that the CRAA have exclusive authority over the acquisition, development, sale, or lease
of airport land in conjunction with nonaeronautical uses.

The Court ruled that a review of the Township Zoning Act further supported its
conclusion that the CRAA enjoys exclusive authority over aeronautical functions, but not
over nonaeronautical functions. The Court further held that the CRAA was not exempt
from the requirements of the Land Division Act regarding proposed non-aeronautical
developments of airport lands; CRAA’s exclusive authority over the airport’s
aeronautical activities did not endow it with exclusive authority over airport land used for
non-aeronautical purposes, and there was no indication in the Land Division Act that the
Legislature intended for airport lands to be exempt. MCL 125.271(1).

In re Disclosure of Juror Names and Addresses, 233 Mich App 604; 592 NW2d 798
(1999)

During the highly-publicized jury trial of Ervin Dewain Mitchell on consolidated charges
of felony murder and three counts of first-degree criminal sexual conduct, the trial court
took measures ‘to protect jurors’. identities by identifying them only by number,
sequestering the jurors during trial, and prohibiting the media from showing the jurors’
faces. - Before the jury reached a verdict, the Detroit Free Press petitioned the court to
release the jurors® names and addresses postverdict. The trial court informed the jurors of
the request and asked their opinions. The jurors opposed the request and the trial court
denied it.

In In re Disclosure of Juror Names and Addresses, 233 Mich App 604; 592
NW2d 798 (1999) (opinion by Saad, J.), the Court considered whether the trial court was
required, under the media's First Amendment right to news gathering, to provide the Free
Press, postverdict, with the names and addresses of the jurors. Here, the juror identities
were not concealed from the parties and the media was not barred from the courtroom,
denied a transcript of the proceedings, or prohibited from interviewing jurors.
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In balancing the strong public policy of openness against the policy of protecting
the integrity of the jury system by safeguarding jurors’ legitimate interests, the Court held
that the press has a qualified right of access to names and addresses of jurors postverdict.
The Court qualified this right of access by also holding that trial courts have discretion to
impose appropriate restrictions on the manner and time of disclosure, and in some
circumstances, perhaps, to refuse disclosure, in order to accommodate all the interests of
justice, where safety concerns of jurors are found to be legitimate concerns. However, a
trial court cannot deny media access to jurors’ names and addresses without first making
a determination that concerns for jurors’ safety are legitimate and reasonable. Privacy
concerns alone, unaccompanied by safety concerns, are not sufficient to justify total
denial of media access to jurors’ names; however, privacy concerns may justify a lesser
restriction, such as a brief waiting period or an order prohibiting reporters from
repeatedly attempting to question jurors who have already refused an interview.

People v Stephan, 241 Mich App 482; 6io NW2d 188 (2000)

The prosecutor charged defendant with first-degree murder, assault with intent to
murder, and two counts of felony firearm and defendant filed a notice of intent to assert
an insanity defense. Before trial, the prosecutor requested the court to instruct the jury on
the correct, current burden of proof for insanity and guiity but mentally ill (GBMI)
verdicts. The standard jury instruction for insanity imposes the burden of proof on the
defendant to prove insanity by a preponderance of the evidence. However, the standard
jury instruction for GBMI, consistent with the non-amended GBMI statute, continues to
place the burden of proof on the prosecutor to show beyond a reasonable doubt that the
defendant was not insane. The trial court denied the prosecutor’s request to infer that the
GBMI statute was implicitly amended along with the insanity statute and indicated that it
would read the jury instructions as drafted by the Michigan Supreme Court.

In People v Stephan, 241 Mich App 482; 616 NW2d 188 (2000) (opinion by
Saad, J.), the Court was asked to decide whether the Legislature’s 1994 amendment to the
statute governing the criminal ‘defense of insanity serve as an implicit amendment or
partial repeal of the statute governing the GBMI verdict. The prosecutor contended that
the trial court should not instruct the jury that the prosecutor carries the burden of proving
that the defendant was not legally insane for purposes of a GBMI conviction. By making
this request, the prosecutor asked the court to infer that the GBMI statute was implicitly
amended along with the insanity statute, so that the two statutes are consistent in their
allocation of proofs with respect to a defendant’s alleged insanity and mental illness.
Pointing out that MCL 768.29a requires the court to read these instructions together, the
prosecutor contended that the instructions contradict each other, and that the jury would
be confused by the contradictory instructions on burden of proof.

The Court acknowledged the prosecutor’s concern that the 1994 amendment
created ‘an inconsistency between the two statutes with respect to the allocation of the
burdens of proof, however, it found the prosecutor’s requested relief contrary to the
doctrine of separation of powers because the Legislature alone holds the authority to
correct the statutory discrepancy. Because the separation of powers doctrine is central to
our jurisprudence, the Court declined to encroach on legislative prerogative by rewriting
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the GBMI verdict statute. If the Court were able to harmonize the GBMI verdict statute
with the 1994 insanity defense statute amendments through the limited action of striking
out particular words or phrases, it would do so. However, the Court concluded that it
could not resolve the conflict through this limited action. Instead, the Court would have
to significantly revise the entire structure of the GBMI verdict statute by imposing a
specific new burden of proof for each of the three elements of a GBMI verdict, contrary
to the manner in which the Legislatare decided to draft the statute. The Court’s aversion
to judicial intrusion into the legislative province precludes this sort of rewriting de novo
of the statute. Therefore, the Court deferred to the Legislature to make the necessary
changes.

(b) a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

Helder v North Pointe Ins Co, 234 Mich App 500; 595 NW2d 157 (1999), rev’d
sub nom Helder v Sruba, 462 Mich 92 (2000)

In Helder, a dramshop action, a bar owner, over the course of a few years, hit his
girlfriend after he drank at his own bar. His girlfriend sued the bar owner under
the dramshop laws and the bar owner/boyfriend defaulted. Plaintiff thereafter
sought $100,000 from the dramshop insurance carrier, which refused to pay
because it was never given notice or opportunity to defend the primary suit. The
Michigan Court of Appeals held, in a 2 to 1 decision, that the insurer was not
liable because it received no notice of the claim from its insured (the bar
owner/boyfriend/defaulting defendant), and therefore, had no opportunity to
defend.. The Michigan Supreme Court reversed, holding that insured’s failure to
notify his carrier should not prejudice plaintiff.

Horton v Verhelle, 231 Mich App 667; 588 NW2d 144 (1997), overruled sub
nom Smith v Globe Life Ins Co, 460 Mich 446 (1999)
In Horton, defendant Homeowner Construction Lien Recovery Fund appealed the
trial court’s grant of summary dispcsition to plaintiff, a subcontractor who sought
recovery from the fund after the general contractor failed to pay. The Court of
Appeals held, among other things, that a genuine issue of material fact precluded
summmary disposition regarding whether the subcontractors’ lien waivers were
forged. Regarding the standard of review for a motion under MCR 2.116(C)(10),
the Court of Appeals stated that summary disposition is appropriate only when the
court is satisfied that “it is impossible for the nonmoving party to support his
claim at trial because of a deficiency that cannot be overcome.” Horton at 672.
In Globe, supra at 455 n 2, an unrelated case, the Supreme Court overruled
Horton (among several other cases)to the extent that it applied the standard of
review stated in Rizzo v Kretschmer,; 389 Mich 363; 207 NW2d 316 (1973). In
Globe, the Supreme Court opined that “it is no longer sufficient for plaintiffs to
promise to offer factual support for their claims at trial” but must “present
evidentiary proofs creating a genuine issue of material fact for trial.” Globe,
supra at 455n 2.
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Auto-Owners Ins Co v Perry, 223 Mich App 1; 566 NW2d 10 (1997), rev’d sub
nom MEEMIC v Morris, 460 Mich 180 (1999)

In Auto-Owners, plaintiff insurer paid survivors loss benefits to
defendant/decedent’s children, without offsetting social security benefits received
by the children. However, the insurer reserved the right to seek reimbursement of
such offsets if the Michigan Supreme Court reversed a Court of Appeals decision
denying that right. The Court of Appeals held, based on the children’s knowledge
of and acquiescence to the reservation of rights and based on prior case law that
the insurer was entitled to reimbursement once the reversal occurred, from the
date the payments began. The Supreme Court ruled that the children were not
entitled to the overpaid amounts. However, the Court remanded the case to the
trial court for an evidentiary hearing to deterrine whether the insurer was
“equitably entitled to any reimbursement of the overpayments under a theory of
unjust enrichment, and, if so, the amounts of reimbursement due.” MEEMIC at
199-200.

Bolt v City of Lansing, 221 Mich App 79; 561 NW2d 423 (1997), rev’d 459
Mich 152 (1998) :

The issue here was whether the charge levied by the City of Lansing for a new
sewer system was a fee, which does not require taxpayer approval, or, a new tax
which requires taxpayer approval. The Michigan Court of Appeals,ina2to 1
decision, held the charge was a fee. The Michigan Supreme Court reversed and
held that the charge was a tax requiring voter approval under the Headlee
Amendment to the Michigan Constitution.

Lagalo v Allied Corp, 218 Mich App 490; 554 NW2d 352 (1996), rev’d 457
Mich 278 (1998)

In Lagalo, plaintiff suffered injuries when his brakes failed following the
installation of a master brake cylinder manufactured by defendant. On appeal, the
Court of Appeals set aside the jury’s verdict after the jury made an inconsistent
and irreconcilable finding that the manufacturer of a master brake cylinder was
negligent and also that the manufacturer did not breach its implied warranty. This
Court reasoned that if the manufacturer breached its duty with respect to the
manufacture of the cylinder, the cylinder necessarily was not fit for its intended
and anticipated use, making the manufacturer liable for breach of implied
warranty. The Michigan Supreme Court reversed, finding that the jury could have
concluded that, while the cylinder’s failure showed negligent manufacture, there
was no breach of implied warranty in light of the period during which plaintiff
“could have obtained a second repair in safety.” -

Kent County Deputy Sheriffs’® Ass’n v Kent Cty Sheriff, 238 Mich App 310; 605

NW2d 363 (1999), aff*d 463 Mich 353 (2000).

The Michigan Employment Relations Commission (MERC) held that, under the

Public Employment Relations Act (PERA), the employer, Kent County Sheriff,

was not required to disclose internal affairs files to the union prior to arbitration of
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the disciplined deputy sheriff’s grievance. MERC ruled that the employer had no
duty to disclose because it believed that co-workers might coerce witnesses to
modify their testimony. In a subsequent but identical factual case, the union again
tried to obtain internal affairs files. The employer, sheriff, refused, citing
MERC’s earlier holding. The union then made a FOIA request for the internal
affairs files which the circuit court granted. The Michigan Court of Appeals, in a
3 to 0 decision, held that PERA preempts FOIA and reasoned that Michigan’s
comprehensive public sector labor laws would be undermined by case-by-case
state court rulings which contradict MERC. The Michigan Supreme Court upheld
the non-disclosure holding of the Court of Appeals, but disagreed with the
preemption rationale.

People v Darrell Simpson, unpublished opinion per curiam of the Court of
Appeals, issued November 18, 1997 (Docket No. 185484).

The Michigan Court of Appeals originally reversed part of a Criminal Sexual
Conduct conviction because tue trial court impermissibly admitted propensity
evidence under MRE 404(b). The Michigan Supreme Court remanded and asked
our Court to re-evaluate our decision in light of two recent Michigan Supreme
Court decisions involving a substantial re-articulation of the standards for
propensity or other acts evidence. After the first remand, our Court again
reversed part of the conviction based on the trial court’s erroneous admission of
propensity or bad acts evidence which should have been excluded under 404(b).
Our Michigan Supreme Court again remanded the case following another re-
articulation of 404(b) and another Michigan Supreme Court decision. Thereafter,
our Court upheld the conviction under 404(b) as re-articulated by our Michigan
Supreme Court.

People v Mark Thomas, unpublished opinion per curiam of the Court of
Appeals, issued May 22, 2001 (Docket No. 216063).

The Michigan Supreme Court asked our Court to remand this case to the trial
court to determine whether the court reporter had, in fact, properly transcribed a
certain word iised by the trial court judge in his instructions to the jury.

People v Scott Farrow, unpublished opinion per curiam of the Court of
Appeals, issued February 19, 1999 (Docket No. 211127).

The Michigan Court of Appeals held that defendant had consented to a search,
contrary to the trial court’s finding that the consent was not volitional. On appeal,
the Michigan Supreme Court held that the Court of Appeals “overstepped its
review function” and in effect made independent findings substituting its
judgment for that of the trial court judge. Therefore, the Court reinstated the
circuit court’s order suppressing the evidence seized during the search.
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Sewell v Jeffrey Cruse, unpublished opinion per curiam of the Court of
Appeals, issued December 3, 1999 (Docket No. 208148).

The Michigan Court of Appeals affirmed a jury award to a tepant against a
landlord for personal injuries caused by an alleged wrongful termination of
tenancy and subsequent eviction. The Michigan Supreme Court reversed and held
that an earlier summary eviction proceeding precluded plaintiff’s suit under the
doctrine of res judicata.

Celeman v State of Michigan, unpublished opinion per curiam of the Court of
Appeals, issued August 27, 1999 (Docket No. 202847).

The Michigan Court of Appeals affirmed the trial court’s grant of summary
disposition to the State of Michigan in an employment discrimination case
brought by a corrections officer. The Michigan Supreme Court reversed and held
that the trial court erroneously granted swiiw:ary disposition because there was
sufficient evidence for the matter to go to trial.

Russell v Whirlpool Financial Corp, unpublished opinion per curiam of the
Court of Appeals, issued December 19, 1997 (Docket No. 191892).

In this worker’s compensation case, the Michigan Court of Appeals affirmed the
Worker’s Compensation Appellate Commission’s decision to reverse a
magistrate’s open award of disability benefits. The Michigan Supreme Court
reversed the Court of Appeals and thus affirmed the magistrate’s award under an
interpretation of a rather complicated worker’s compensation statute involving
favored work. -

People v Herbert Dunning, unpublished opinion per curiam of the Court of
Appeals, issued October 14, 1997 (Docket No. 189107).

The Michigan Court of Appeals affirmed defendant’s first-degree felony murder
conviction and denied defendant’s claim of appeal based on ineffective assistance
of counsel. This Court denied defendant’s request based, in part, on the law of the
case doctrine because a previous panel of the Court denied defendant’s requested
relief. The Michigan Supreme Court reversed the order and remanded the matter
to the circuit court for a hearing on defendant’s ineffective assistance of counsel
claim.

Brian Evens v Shiawassee Cty Road Commission, unpublished opinion per
curiam of the Court of Appeals, issued March 7, 1997 (Docket No. 186253).
This traffic accident case involved the doctrine of governmental immunity. The
Michigan Court of Appeals agreed with plaintiff that the trial court incorrectly
held that the county did not owe a duty to plaintiff to erect a stop sign.
Accordingly, we reversed the trial court’s grant of summary disposition in favor
of defendant. At issue was the application of the “highway exception” to
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governmental immunity and whether the government had a duty to install,
maintain, repair or improve traffic control devices, including traffic signs. The
Michigan Supreme Court observed that the case law interpreting and applying the
highway exception “has precipitated an exhausting line of confusing and
contradictory decisions.” The Michigan Supreme Court went on to note that
“these decisions have created a rule of law that is virtually impenetrable, even to
the most experienced judges and legal practitioners. Further, these conflicting
decisions have provided precedent that both parties in highway liability cases may
cite as authority for their opposing positions. This area of law cries out for
clarification which we attempt to provide today.”

The Michigan Supreme Court noted that because its prior decisions “have
improperly broadened the scope of the highway exception, provided a variety of
contradictory and conflicting interpretations of this exception’s statutory
language, we believe it is impossible to avoid overruling some precedent, if we
are to set forth a clear rule of law.” After a lengthy decision reviewing the history
of the highway exception to governmental immunity, the Michigan Supreme
Court held that counties and road commissions have no duty under the highway
exception to install, maintain, repair or improve traffic control devices, including
traffic signs. Therefore, the Michigan Supreme Court reversed the decision of the
Court of Appeals and reinstated the circuit court’s grant of summary disposition
in favor of defendant Road Commission.

(c) a short summary of and citations for all significant opinions on federal or state

constitutional issues, together with the citation for appellate court rulings on such
opinions.

People v Kim, 245 Mich App 609; 630 NW2d 627 (2001)
Defendants, charged with committing the crime of riot, challenged the riot statute, MCL
752.541, as unconstitutionally vague and overbroad. - The statute provides that “[i}t is
unlawful and constitutes the crime of riot for 5 or more persons, acting in concert, to
wrongfully engage in violent conduct and thereby intentionally or recklessly cause or
create a serious risk of causing public terror or alarm.” )
The Court (opinion by Saad, J.), observed that, in People v Garcia, 31 Mich App 447;
187 NW2d 711 (1971), the Court of Appeals upheld the constitutionality of the riot
statute and specifically ruled that the phrase “public terror or alarm” is “sufficiently clear
that men of average intelligence would not have to guess as to its meaning nor differ as to
its application.” Id. at 456. However, defendants argued that Garcia was superseded by
NAACP v Claiborne Hardware Co, 458 US 886; 102 S Ct 3409; 73 L Ed 2d 1215 (1982),
in which a group of white merchants sustained damages during a civil rights boycott and
brought 2 claim against participants and certain civil rights .organizations, secking
injunctive. relief and money damages. The ‘United- States Supreme Court held in
Claiborne that the nonviolent elements -of the boycott. activities were entitled to
protection under the First Amendment. Thus, to the extent that the petitioners sought to
- bring about political, social, and economic change through the exercise of their First
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Amendment rights of speech, assembly, association, and petition, rather than through riot
or revolution, their activities were constitutionally protected.

In Kim, the Court held that Claiborne clearly did not supersede Garcia. The Court stated
that both Garcia and Kim involved violent conduct rising to the level of riot. The Court
further reasoned that neither the First Amendment nor Claiborne offers protection to the
defendants under these facts, citing Grayned v Rockford, 408 US 104; 92 S Ct 2294; 33
L Ed 2d 222 (1972) (peaceful demonstrations in public places are protected by the First
Amendment, although when they turn violent, demonstrations lose their protected quality
as expression under the First Amendment).

People v Stephan, 241 Mich App 482; 616 NW2d 188 (2000)

Defendant, charged with first-degree murder, assault with intent to murder, and two
counts of felony firearm, filed a notice of intent to assert an insanity defense. Before
trial, the prosecutor requested the court to instruct the jury on the correct, current burden
of proof for insanity and guilty but mentally ill (GBMI) verdicts. The standard jury
instruction for insanity imposes the burden of proof on the defendant to prove insanity by
a preponderance of the evidence. However, the standard jury instruction for GBMI,
consistent with the non-amended GBMI statute, continues to place the burden of proof on
the prosecutor to show beyond a reasonable doubt that the defendant was not insane. The
trial court denied the prosecutor’s request to infer that the GBMI statute was implicitly
amended along with the insanity statute and indicated that it would read the jury
instructions as drafted by the Michigan Supreme Court.

In People v Stephan, 241 Mich App 482; 616 NW2d 188 (2000) (opinion by Saad, 1.), the
Court was asked to decide whether the Legislature’s 1994 amendment to the statute
governing the criminal defense of insanity serve as an implicit amendment or partial
repeal of the statute governing the GBMI verdict. The prosecutor contended that the trial
court should not instruct the jury that the prosecutor carries the burden of proving that the
defendant was not legally insane for purposes of a GBMI conviction. By making this
request, the prosecutor asked the court to. infer that the GBMI statute was implicitly
amended along with the insanity statute, so that the,two statutes are consistent in their
allocation ‘of proofs with respect to a defendant’s alleged insanity and mental illness.
Pointing out that MCL 768.29a requires the court to read these instructions together, the
prosecutor contended that the instructions contradict each other, and that the jury would
be confused by the contradictory instructions on burden of proof. leave to appeal.

The Court acknowledged the prosecutor’s concern that the 1994 amendment created an
inconsistency between the two statutes with respect to the allocation of the burdens of
proof, however, it found the prosecutor’s requested relief contrary to the doctrine of
separation of powers because the Legislature alone holds the authority to correct the
statutory discrepancy. Because the separation of powers doctrine is central to our
jurisprudence, the Court declined to encroach on legislative prerogative by rewriting the
GBMI verdict statute. If the Court were able to harmonize the GBMI verdict statute with
the 1994 insanity defense statute amendments through the limited action of striking out
particular words or phrases, it would do so. However, the Court concluded that it could
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not resolve the conflict through this limited action. Instead, the Court would have to
significantly revise the entire structure of the GBMI verdict statute by imposing a specific
new burden of proof for each of the three elements of a GBMI verdict, contrary to the
manner in which the Legislature decided to draft the statute. The Court’s aversion to
judicial intrusion into the legislative province precludes this sort of rewriting de novo of
the statute.- Therefore, the Court deferred to the Legislature to make the necessary
changes.

People v Martin, unpublished opinion per curiam of the Court of Appeals, issued
December 26, 2000 (Docket No. 217195), vacated ____ Mich __ (2001)

This case arose out of a fatal shooting at defendant’s trailer home following a
violent argument between defendant and his wife, Dawn. During the altercation,
defendant was shot once in the chest with a rifle and Dawn was shot three times
by the same gun. One of the bullets passed through Dawn’s brain, killing her
within minutes of the shooting. At approximately 1:10 p.m., the county sheriff
arrived at the scene in response to an emergency call. After the sheriff announced
his presence, defendant crawled out of the trailer and told him, “She just fired
again.” The sheriff entered the home and saw Dawn lying on the living room
floor along with a nearby rifle, six spent shell casings, various bullet holes and a
large quantity of blood. After paramedics took defendant and Dawn to the
hospital, the sheriff secured the scene by instructing two deputies to stand guard
outside the trailer while he left to interview a neighbor. At approximately 4:00
p-m. that afternoon, a detective and two forensic specialists arrived at the trailer
and, after talking to the deputies, entered the home to process the crime scene. No
warrant was obtained to search defendant’s home until the next day, and
accordingly, a generalized search of the premises did not occur until then.

The prosecutor alleged that defendant shot and killed Dawn while defendant
maintained that Dawn committed suicide. - Defendant: moved to" suppress all
evidence the crime lab investigators processed and seized after their warrantless
“reentry”-of his home by the crime lad technicians and the trial court denied the
motion. The parties agreed that the sheriff validly entered defendant’s trailer
home without a warrant pursuant to the exigent circumstances exception. Based
on Michigan v Tyler, 436 US 499, 98 S Ct-1942; 56 L Ed 2d 486 (1978), and its
progeny, the Court of Appeals held that the continuation of the investigation by
way of processing only those items the sheriff saw in plain view did not violate
the Fourth Amendment. :

The Court first acknowledged that, under Mincey v Arizona, 437 US 385; 98 S Ct
2408; 57 L Ed 2d 290 (1978); Thompson v Louisiana, 469 US 17; 105 S Ct 409;
83 L Ed 2d 246 (1984), Flippo v West Virginia, 528 US 11; 120 S Ct 7; 145 L Ed
2d° 16 (1999), there is no: categorical “murder scene” exception. to the search
warrant requirement. - However, the Court ruled that those cases do not prohibit
the scientific processing of plain view evidence at a secured murder scene within
a reasonable time after the original entry.  Further, the Supreme Court in Tyler
held that ‘a warrantless reentry by investigators -some four hours after they
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extinguished a fire did not violate the Fourth Amendment because it constituted
one continuing investigation.

The Court of Appeals also observed that, because the events leading up to Dawn’s
death remained unclear, the sheriff prudently refrained from compromising the
plain view evidence and instead secured the scene in order to leave to the crime
lab specialists the job of scientifically processing the scene. The Court ruled that
the processing of plain view evidence by forensic specialists simply does not
constitute the kind of infrusive, exploratory or generalized search condemned by
the United States Supreme Court in Mincey, Thompson and Flippo. Here, the
very limited scientific processing of only those items already viewed by police
takes it outside the province of Mincey and Thompson both of which involved
exhaustive searches of the defendants’ entire home.

Accordingly, the Court affirmed in part the irial court’s denial of defendant’s
motion to suppress certain evidence obtained during the search. The Court also
remanded the case to the trial court to determine what portion of the evidence
seized may have been in plain view and thus susceptible to search and what
evidence was not in plain view. Thereafter, defendant and the prosecutor filed a
stipulation in the trial court not to hold the evidentiary hearing after defendant
conceded “that all material evidence examined and seized by members of the
Michigan State Police Crime Lab had been seen in plain view” by the sheriff
during his Jawful entry of the residence. The prosecutor also filed a motion in the
Michigan Supreme Court to hold defendant’s application for leave to appeal in
abeyance and to remand for an evidentiary hearing pursuant to new information
establishing that no evidence was processed or seized before a valid search
warrant was issued. The prosecutor argued that, if the trial court determined that
the evidence-was seized pursuant to a valid search warrant, it would render
defendant’s application for leave to appeal moot. Pursuant to the prosecutor’s
motion, the Michigan Supreme Court vacated the decision of the Court of
Appeals and remanded the case to the trial court for an evidentiary hearing to
resolve factual issues raised by the prosecutor and any additional matters raised
by defendant concerning the search. .

In re Disclosure of Juror Names and Addresses, 233 Mich App 604; 592 NW2d 798

(1999)

During the highly-publicized jury trial of Ervin Dewain Mitchell on consolidated charges
of felony murder and three counts of first-degree criminal sexual conduct, the trial court
took measures to protect jurors’ identities by identifying them only by number,
sequestering the jurors during trial, and prohibiting the media from showing the jurors’
faces. Before the jury reached a verdict, the Detroit Free Press petitioned the court to
release the jurors’ names and addresses postverdict. The trial court informed the jurors of
the request and asked their opinions. The jurors opposed the request and the trial court

denied it. .

25



335

In In re Disclosure of Juror Names and Addresses, 233 Mich App 604; 592 NW2d 798
(1999) (opinion by Saad, J.), the Court considered whether the trial court was required,
under the media's First Amendment right to news gathering, to provide the Free Press,
postverdict, with the names and addresses of the jurors. Here, the juror identities were
not concealed from the parties and the media was not barred from the courtroom, denied
a transcript of the proceedings, or prohibited from interviewing jurors.

In balancing the strong public policy of openness against the policy of protecting the
integrity of the jury system by safeguarding jurors” legitimate interests, the Court held
that the press has a qualified right of access to names and addresses of jurors postverdict.
The Court qualified this right of access by also holding that trial courts have discretion to
impose appropriate restrictions on the manner and time of disclosure, and in some
circumstances, perhaps, to refuse disclosure, in order to accommodate all the interests of
justice, where safety concerns of jurors are found to be legitimate concerns. However, a
trial court cannot deny media access to jurors’ names and addresses without first making
a determination that concerns for jurors’ safety are legitimate and reasonable. Privacy
concerns alone, unaccompanied by safety concerns, are not sufficient to justify total
denial of media access to jurors’ names; however, privacy concerns may justify a lesser
Testriction, such as a brief waiting period or an order prohibiting reporters from
repeatedly attempting to question jurors who have already refused an interview.

Commissioner of Ins v Albino, 225 Mich App 547; 572 NW2d 21, application for
leave to appeal held in abeyance 572 NW2d, v den 456 Mich 908 (1997), cert den
sub nom Ernst & Young v Commissioner of Ins of Michigan, 523 US 1137; 118 § Ct
1841; 140 L Ed 2d 1091 (1998)

Commissioner of Insurance (IC), as rehabilitator of insolvent mutual insurance company
organized in Canada, sued a Canadian accounting firm which had audited the insurer, for
breach of contract, professional malpractice, and fraud in submitting deceptive and
misleading audits to Insurance Commission, which allegedly concealed insurer’s
“wrongful removal of $600 million from trust required by Michigan law to be held for
benefit of, among others, Michigan policyholders. The trial court denied the Canadian
firm’s motion to dismiss for lack of personal jurisdiction. On appeal, the Canadian firm
contended that allowing Michigan courts to adjudicate the IC’s claims against it would
violate the Due Process Clause of the United States Constitution as interpreted by the
United States Supreme Court in World-Wide Volkswagen Corp v Woodson, 444 US 286;
100 S Ct 559; 62 L Ed 2d 490 (1980); Burger King Corp v Rudzewicz, 471 US 462; 105
S Ct 2174; 85 L Ed 2d 528 (1985), and Asahi Metal Industry Co, Ltd v Superior Court of
California, Solano, Co, 480 US 102; 107 S Ct 1026; 94 L Ed 2d 92 (1987).

To determine whether jurisdiction existed to litigate the dispute in Michigan, the Court
(opinion by Saad, T.) first ruled that the case fell within the scope of the Michigan long-
arm statute, because the Canadian firm caused acts to be done and consequences to occur
in Michigan in every meaningful sense contemplated by MCL 600.725(2). Next, in
determining whether sufficient minimum contacts exist between a defendant and
Michigan to support Michigan’s exercise of limited personal jurisdiction, the court
applied the three-pronged test in Starbrite Distributing, Inc v Excelda Mg Co, 454 Mich
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302; 562 NW2d 640 (1997). The Court found that the Canadian firm’s contacts with
Michigan were not random, fortuitous, or attenuated, that the firm purposefully directed
its audits at Michigan and its citizens, and that the firm dealt, year after year, with a
statutory corporate citizen (the insurance company), knowing that such a contractual
relationship was necessary for the corporation to do business in Michigan and, in turn,
made possible handsome fees for the firm. Further, pursuant to Starbrite, although the
Canadian firm did not solicit business in Michigan, it certainly chose to do business in
Michigan and purposefully directed its audit at the IC and Michigan policyholders.

Under the second prong of the minimum-contacts test (cause of action arose from the
defendant’s activities in the state), the Court ruled that the IC’s claim arose out of the
very conduct that the IC claimed caused the financial harm to Michigan citizens and that
is inextricably intertwined with the Canadian firm’s audits. Therefore, the firm’s
knowing and intentional contacts with Michigan were so substantial as to render the
exercise of jurisdiction over the firm fair and just.

Under the third prong of the Starbrite analysis (activities must be so substantially
connected with Michigan to make the exercise of jurisdiction. over the defendant
reasonable), the Court found that the Canadian firm purposefully availed itself of the
benefits and privileges of doing business in Michigan and knew that the corporation was
domiciled in Michigan for the purpose of selling insurance; -accordingly, in auditing the
corporation, the firm knew that it was providing services to a Michigan resident. The
firm also provided the corporation with an “awareness letter” knowing that its andit
reports would be forwarded to the Michigan Insurance Bureau, Furthermore, the
Canadian firm addressed its audit reports “To the Policyholders,” many of whom are
Michigan residents. These actions suggest that the Canadian firm could reasonably
foresee being haled into court in Michigan and that the burden of doing so does not
render jurisdiction unreasonable.

Moreover, the Court held that, here, unlike A4sahi, exercising jurisdiction over the
Canadian firm does not offend traditional notions of fair play and substantial justice. The
distance that the firm must travel was not burdensome, and the firm was an integral part of
an international organization of accounting firms that aggressively markets and promotes
the services of its members throughout the world. The Court also found that the interests
of Michigan, the IC and the shared interests of the several states justified any burdens
placed on the alien defendant. Accordingly, the Court affirmed the trial court’s judgment
that its exercise of jurisdiction over the Canadian firm satisfies Michigan’s long-arm
statute and the Due Process Clause of the United States Constitution.

Bolt v City of Lansing, 221 Mich App 79; 561 NW2d 423 (1997), rev’d 459 Mich 152
(1998)
In this original action under Const 1963, art 9, § 32, plaintiff, a taxpayer by virtue of his
ownership of real estate located in the City of Lansing, challenged the city’s storm water
service charges as being a disguised tax. In its effort to comply with the Clean Water
Act, in 1995, the City of Lansing adopted Ordinance No. 925, which added a new
Chapter 1043 to the Ordinances of the City of Lansing, which provides for the creation of
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a storm water enterprise fund to defray the cost of improvements to the city’s storm water
disposal system. Ordinance 925 would effectuate complete separation of the storm water
and sewage systems, and provide for treatment of storm water to remove pollutants
before the water is discharged into navigable waterways, at an estimated cost of
$176,000,000 over thirty years. The ordinance was adopted by the Lansing City Council
and was not submitted for approval to the electors of the city. The question presented
was whether Lansing may charge landowners for the cost of separating the storm water
and sewage systems, and treating the storm water runoff, without submitting the question
to the taxpayers for a vote under the Headlee Amendment, Const 1963, art 9, §§ 25-34.

The Court based its analysis on whether the charge to landowners for the cost of
separating the storm water and sewage systems and treating the storm water runoff was a
“tax” or a “user fee.” The Court ruled that, if a tax, it would unquestionably be a tax
increase as well as a tax that was not in effect on December 23, 1978, the effective date
of the Headlee Amendment, a~d thus would be a tax that requires voter approval pursuant
to Const 1963, art 9, § 31. In other words, Ordinance 925 would run afoul of the Headlee
Amendment. If, however, the charge was a user fee, as the city contended, then it would
be unaffected by Article 9.

The Coutt observed that the Headlee Amendment does not define a tax or a fee, and that
historically, there is no brighi-line test that distinguishes the two. However, citing
Ripperger v Grand Rapids, 338 Mich 682, 686; 62 NW2d 585 (1954), the Court found
that the Michigan Supreme Court has already ruled that sewage disposal charges to
landowners constitute a user fee, not a tax. Pursuant to the analysis in Ripperger, the
Court ruled that, in Bolt, charges for storm water collection, detention, and treatment do
not lose their character as a fee by virtue of being separated from sewage collection and
disposal. The Court further held that the result does not change by separating the systems
- the charge in Bolt was a user fee, not a tax. Accordingly, the Court ruled that plaintiff’s
complaint was withonut merit and entered a judgment of no cause of action. In Bolt v City
of Lansing, 459 Mich 152; 587 NW2d 264 (1998), the Michigan Supreme Court reversed
and held that the charge was a tax requiring voter -approval under the Headlee
Amendment to the Michigan Constitution.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

17. Public Office, Political Activities and Affiliations:

- (a). List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed.  If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body. :
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1 was appointed to the Michigan Court of Appeals in November of 1994 by
Governor Engler and in 1996 ran in the general election to retain my seat on the
bench. My term expires on December 31, 2002. Our jurisdiction is statewide.

1 have not had any unsuccessful candidacies for elective office

In 1992, President Bush appointed me to the Federal District Court for the Eastern
District of Michigan. My nomination, along with 55 other nominees throughout
the United States, were delayed pending the upcoming November 1992 election.
After the November 1992 election, my nomination, along with the 55 others
throughout the United States, was not scheduled for a Senate hearing.
Accordingly, that nomination never came to fruition. It should be noted that
during that process, [ was reviewed by the American Bar Association and
received its highest ranking on unanimous vote.

(b) Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Since a youth, I have been a volunteer worker in a number of political campaigns.
1 cannot recall all campaigns, but here are some: (1) Re-election campaign for
Gerald Ford in 1976; (2) Volunteer for Reagan-Bush in 1980 and Co-Chair of
Michigan Lawyers for Reagan-Bush in 1984; (3) Co-Chair of Michigan Lawyers
for Bush-Quayle in 1988; (4) Co-Chair of Michigan Lawyers for Engler for
Governor in 1990; (5) Volunteer in other U.S. Senate and House races. I have
also volunteered time in local judicial campaigns and for campaigns for boards of
universities such as Regents for University of Michigan and Board of Governors
for Wayne State University.

Since taking the bench in 1994, I have worked on numerous campaigns for
candidates for our appellate and trial courts in Michigan.

For example, I worked on campaigns for:

Justice Robert Young, Michigan Supreme Court

Justice Stephen Markman, Michigan Supreme Court

Justice Clifford Taylor, Michigan Supreme Court

Justice Maura D. Corrigan, Michigan Supreme Court

Judge Kurt Wilder, Michigan Court of Appeals

Judge Hilda Gage, Michigan Court of Appeals

Judge Joan Young (Oakland Circuit Court Judge who ran unsuccessfully for the
Michigan Court of Appeals).

18. Legal Career: Please answer each part separately.
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(a) Describe chronologically your law practice and legal experience after graduation

®)

from law school including:

(1) whether you served as clerk to a judge, and if so, the name for the judge, the court
and dates of the period you were a clerk;

N/A

(2) whether you practiced alone, and if so, the addresses and dates;

N/A

(3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature of your
affiliation with each.

Dickinson, Wright

525 North Woodward Avenue, Suite 2000
Bloomfield Hills, MI 48034

Summer Associate (1973)

Associate (1974-1981)

Partner (1981-1994)

Michigan Court of Appeals
27777 Franklin Road, Suite 760
Southfield, MI 48304

Judge (1994-Present)

(1) Describe the general charaéter of your law préctice and indicate by date if and
when its character has changed over the years.

1974-1977: Product liability and i..surance defense and commercial litigation
1977-1994: Employment law, labor law (including collective bargaining
negotiations, arbitrations and consulting on development of human resource
policies), school law and libel law.

(2) Describe your typical former clients, and mention the areas, if any, in which
you have specializgd.

Gillett Communications of Detroit, Inc. (WIBK TV-2) —~ Employment Law; Libel
" Law

Carboloy, Inc. —- Employment Law

Oszkland Community College — Labor Law (Collective bargaining, - :
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negotiations/arbitration)

Henry Ford Community College — Labor Law (Collective bargaining,
negotiations/arbitration)

Dearborn Public Schools ~ Labor Law (Collective bargaining negotiations
arbitration)

Hamtramck Public Schools — Labor Law (Collective bargaining,
negotiations/arbitration)

GMFanuc Robotics — Employment Law
ACO Hardware — Employment Law

Federal Mogul ~ Employment Law

FTD — Employment Law

City of Taylor — Employment Law litigation
RCA —Labor Law

Ford Motor Company — Labor Law
Chrysler Corporation — Labor Law

Eli Lilly & Company — Products Liability
National Bank of Detroit — Commercial
General Electric Company — Labor Law
Michigan Bell Telephone Company — Labor Law

Sears, Roebuck & Company — Products Liability

(1) Describe whether you appeared in court frequently, occasionally, or not at all.
If the frequency of your appearances in court varied, describe each such variance,
providing dates.

-+ QOccasionally.

(2) Indicate the percentage of these appearances in:
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(A) federal courts;
50%

(B) state courts of record;
50%

(C) other courts.
N/A

(3) Indicate the percentage of these appearances in:

(A) civil proceedings;
160%

(B) criminal proceedings.
0%

(4) State the number of cases in courts of record you tried to verdict or judgment
rather than settled, indicating whether you were sole counsel, chief
counsel, or associate counsel.,

For the first ten (10) years, I tried many relatively minor matters and tried
approximately 75-100 cases, 80% of which I was lead counsel.

(5) Indicate the percentage of these trials that were decided by a jury.

50%

(d) Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice. : -

None.

(e) Deséribe legal services that you have provided to disadvantaged persons or on a pro
" bono basis, and list specific examples of such service and the armount of time
devoted to each.

Board Member, Wayne County Neighborhood Legal Services (1976-1978)

Devoted many hours on Board meetings and related activities.

Common Ground (1991-1994) Provided free legal services for 2-3 hours per
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month for the indigent in Oakland County through Common Ground (a non-profit
volunteer organization).

Operation Able (1989-1993) Volunteer free legal advice and board service to this
non-profit organization which assists older citizens in finding employment.

Spectrum Human Services (1989-1994) I served on Board for this agency which
helps the disadvantaged (homeless, mentally and physically disabled, physically
and mentally abused) and I provided free legal advice over several years.

Greater Detroit Interfaith Roundtable of Christians and Jews (1989-1997) 1have
served on the Board and provided legal advice and seminars to this non-profit
organization which is designed to foster goodwill between various ethnic, racial
and religious groups.

New Detroit, Inc. (1976-1984)
- Public Safety and Justice Committee
- Racial and Religious Subcommittee

United Foundation (1986-1990)
- Allocations Committee

Community Foundation of Southeastern Michigan (1996-1999)
- Board Member
- Program and Distribution Committee (allotted monies to needy organizations).

19. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

(b) a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

(c) the party or parties whom you represented; and

(d) describe in detail the nature of your participation in the litigation and the final
disposition of the case.

O
]
&

Doe v University, 721 F Supp 852 (E.D. Mich 1989)
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Court:

United States Federal District Court, Eastern District of Michigan; Judge Avern Cohn

Substance:

ACLU challenged University of Michigan policy prohibiting verbal racial harassment.

Significance:

First test case in the United States regarding a university’s atternpt to fashion a policy
within first amendment law to deal with racial hate speech in classrooms and other
learning areas.

Party Represented:
University of Michigan

Nature of Representation:

Acted as lead counsel in preparing defense and conducting preliminary injunctive
hearing.

Final Disposition:

Federal District Court ruled the policy to be unconstitutionally broad and vague. We
assisted the University of Michigan in drafting a replacement policy.

Dates:
Complaint filed June 1989, argued August 25, 1989

Counsel for Plaintiff:

Professor Robert Sedler:- -
369 Wayne State University Law School
Detroit, MI 48202

(313) 577-3968

Other Counsel for University of Michigan::-

Hon. Elizabeth M. Pezzetti (former partner, Dickinson Wright)
(248) 858-0240
Robert Powell, Esq. (former partner, Dickinson Wright)

(313) 621-6402
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Vincent J. Shepherd and Ina Dee Shepherd v Bethlehem Steel Company

Court:
United States Federal District Court, Eastern District of Michigan; Judge Comelia G.

Kennedy (currently Judge, Sixth Circuit Court of Appeals)
Civil Action No. 571662

Substance:
Products liability action.

Significance:

Had plaintiff prevailed, the damages would have been significant. Plaintiff, a young
man, claimed total permanent disability.

Party Represented:
Defendant Bethlehem Steel Company

Nature of Representation:
Lead counsel for defendant.
Final Disposition:
Defendant received a verdict of no cause of action at trial.
Dates:
Complaint filed 1975
Removal to federal court August 29, 1975
Judgment entered March 2, 1979
Counsel for Plaintiff:
Richard W. Bohan (now retired) Roger Ettlinger

8442 Idlewood Court Block & Ettlinger

Bradenton, FL- 34202 929 N. Pontiac Trail

(941) 907-1213 Walled Lake, MI 48390
(248) 624-4120
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Case:
Kenneth Wade v Broadcasting Partners of Detroit, Inc.
Court:
United States Federal District Court, Eastern District of Michigan; Judge Lawrence
Zatkoff
Case No. 89 CV 73007 DT

Substance:

Plaintiff claimed age discrimination, breach of contract and defamation with connection
with his termination of employment.

Significance:

Wrongful discharge claim with tort claim of defamation included. Questions of
employer’s qualified immunity for alleged defamatory statements.

Party Represented:

Broadcasting Partners of Detroit, Inc.

Nature of Representation:
Acted as lead counsel in preparing defense and conducting discovery.
Final Disposition:
Settled.
Dates:
Complaint ﬁled June 1, 1989; settled April 3, 1990
Counsel for Plaintiff: k
John R. Foley, Esq.
18560 Outer Drive

Dearborn, MI 48128
(313) 274-7377

Other Counsel for Defendant:
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Hon. Elizabeth M. Pezzetti (former partner, Dickinson, Wright)
(248) 858-0240

Case:

Jamison v Storer Broadcasting Company
511 F. Supp 1286 (ED Mich 1981)

Court:

United States Federal District Court, Eastern District of Michigan; Judge Patricia Boyle
{now retired Michigan Supreme Court Justice)
Case No. 77-72111

Substance:

Plaintiff, former sportscaster for defendant television station, brought suit for wrongful
termination and reverse race discrimination. After plaintiff committed suicide, suit was
pursued by Administratrix of his estate.

Significance:

Case raised issues of first impression as to whether (1) discharged employee stated a
cause of action for wrongful death and (2) a television station which was required to have
an affirmative action policy by the FCC could be subject to having that affirmative action
policy used against it at trial in a “reverse-race” discrimination case.

Party Represented:

Defendant Storer Broadcasting Company

" Nature of Representation:

“Acted as “second chair” during discovery and bifurcated trial (second démages trial after
removal by the Sixth Circuit Court of Appeals was tried by other attorneys in'my former
firm). Other counsel at Dickinson, Wright who represented defendant is (now Federal
District Judge) Hon. John Corbett O’Meary (313) 234-5140. '

Final Disposition:

Defendant prevailed on appeal to the Sixth Circuit Court of Appeals in an unpublished

decision, Jamison v Storer Broadcasting Co, 830 F 2d 194 (CA 6, 1987).

Dates:
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1977 - 1983
Counsel for Plaintiff:

Michael Materna, Esq.
28051 Dequindre Road
Madison Heights, MI 48071
(248) 543-8300

Case:
Charla Rusche v Florist’s Transworld Delivery Association

Court:

" Wayne County Circuit Court, Judge Claudia House Morcom
Civil Action No. 84-419640-NO

Substance:
Sex discrimination, retaliation and breach of contract with regard to plaintiff’s discharge
from employment.

Significance:

Case raised questions of first impression in Michigan as to whether (1) a plaintiff’s
damages are cut off when plaintiff voluntarily removes herself from the job market by
enrolling full time in college and (2) an employee’s secret, unilateral recording of a
telephone conversation constituted a violation of Michigan’s eavesdropping statute.

Party Represented:

Florist’s Transworld Delivery Association

Nature of Rep,reééntation:
Lead counsel for defendant,
Final Disposition:
. Case settled.
Dates:

Complaint filed 1984.
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Case settled November 13, 1987.
Counsel for Plaintiff;
‘Kathleen L. Bogas
1000 Farmer Street

Detroit, MI 48226
(313) 496-9400

Case:
Mays v Gillett Communications of Detroit, Inc.
Court:
‘Wayne County Circuit Court, Judge Michael L. Stacey, Case No, 89-921140NO .

Michigan Court of Appeals, Case No. 126785
Judges: Donald L. Holbrook, Jr., Joseph B. Sullivan and Clifford W. Taylor

Substance:

Wrongful death action by plaintiff claiming that defendant television station was
negligent in refusing to comply with a subpoena to produce videotapes regarding teen

gangs.

Significance:

This case was the result of legal proceedings by a television station to quash a subpoena
to produce a videotape; In re Contempt of Stone, 154 Mich App 121; 397 NW2d 244
(1986), Iv den, 426 Mich 854 (1986). The case presents the igsue whether a defendant
can be held liable in tort for pursuing its legal rights to quash a subpoena.

Party Represented:

Defendants Gillett Communications of Detroit, Inc. and Bradley M. Stone

Nature of Representation:

Lead counsel in trial and appellate courts.

Final Disposition:
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Summary judgment granted in trial court on February 16, 1990; affimned in Mays v
Gillett Communications of Detroit, Inc, 198 Mich App 223; 497 NW2d 218, Iv den 444
Mich 880 (1993).

Dates:

Complaint filed August 23, 1989; Summary Disposition granted February 16, 1990;
Claim of Appeal filed March 8, 1990, argued May 14, 1992.

Counsel for Plaintiff:

Jeanne Mirer, Esq.

306 S. Washington Avenue, 6% Floor
Royal Oak, MI 48067

(248) 398-9800

Other Counsel for Defendants:

Noel D. Massie (former partner, Dickinson, Wright)
(248) 645-0000

Case:

Richard D. Raught v Ross Roy, Inc.

Court:

Oakland County Circuit Court, Judge Alice L. Gilbert and Judge Deborah Tyner -
Case No. 89-318306 CK )

Substanze:

Plaintiff claimed breach of contract and age discrimination due to his termination of
“employment in a workforce reduction.

Significance:

Issue as to whether summary disposition is appropriate where plaintiff has a
“satisfaction” contract and has received satisfactory performance evaluations, but -
employer has determined he was least satisfactory employee and therefore must terminate
him in workforce reduction. ’

Party Represented:

Defendant, Ross Roy, Inc. )
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Nature of Representation:
Argued mediation, sumumary judgment motion, advised counsel on strategy.
Final Disposition:
Case settled prior to trial.
Dates:
Case settled September 1991.
Counsel for Plaintiff:
James G. McMahon (present location unknown)
(former location) McMahon and McMahon
23100 Jefferson
St. Clair Shores, MI 48080
(313) 777-2400
Other Counsel for Defendant:
Hon. Elizabeth M. Pezzetti (former partner, Dickinson Wright)
(248) 858-0240

Case:

Arnold Mollett v City of Taylor and Robert Diel

2

ourt:

‘Wayne County Circuit Court, Judgé Helene N. White
Case No. 89-921442 CZ

Michigan Court of Appeals, Case No. 136281
Judges: Janet T. Neff, Raymond S. Gribbs and John H. Shepherd

Substance:

Plaintiff claimed he was harassed and constructively discharged from the City of Taylor
Fire Department because he had been tried and acquitted for cheating on a civil service
examination.

Significance:
: 41
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The case presents novel questions concerning the interplay of exhaustion of remedies
under the Firemen and Policemen Civil Service Act and a collective bargaining
agreement, and the doctrine of constructive discharge.

Party Represented:
Defendants City of Taylor and Robert Diel

Nature of Representation:

Acted as lead counsel for defendants.

Final Disposition:

Trial court granted summary disposition to defendants; Michigan Court of Appeals
affirmed trial court in Mollett v City of Taylor, 197 Mich App 328, 494 NW2d 832
(1992).

Dates:

Complaint filed August 30, 1989; summary disposition granted December 3, 1990,
Michigan Court of Appeals decision released December 7, 1992.

Counsel for Plaintiff:

Dean Koulouras, Esq. (trial court)
13407 Farmington Road, #102
Livonia, MI 48150

(734) 458-2200

John Lydick, Esq. (appellate court)
577 E. Larned, Suite 210

Detroit, MI 48226-4323

(313) 961-1525

Other Counsel for Defendants:

Hon. Elizabeth M. Pezzetti (former partner, Dickinson Wright)
(248) 858-0240

Noel D. Massie, Esq: (former partner, Dickinson, Wright)
(248) 645-0000 :
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Nathan Eugene Frank and Barbara Frank v Gillett Communications of Detroit, Inc.

Court:

* Wayne County Circuit Court, Judge James Hathaway, Case. No. 91-100143 CZ

Substance:

Plaintiff, Nathan Eugene Frank, claimed that Gillett Communications of Detroit, Inc.
defamed him when they reported that he had been arrested for threatening the life of
President Bush. Barbara Frank claimed loss of consortium.

Significance:
Plaintiffs’ damages would have been substantial, as he claimed total inability to work as

Assistant Wayne County Sheriff. Also, legal question of defamation for a report of
Secret Service questioning of plaintiffs could have established important precedent,

Party Represented:

Gillett Communications of Detroit, Inc.
Nature of Representation:

Lead counsel for defendant.
Final Dispesition:

Case was settled prior to trial.
Dates:

Complaint filed 1991; settled 1991
Counsel for Plaintiff:

Dennis W. Bila, 11, Esq.

300 Enterprise Court, #100

Bloomfield Hills, MI 48302

(248) 644-8801

Steven H. Boak, Esq‘.

711 West Ann Arbor Trail

Plymouth, MI 48170

(734) 455-4560
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Other Counsel for Gillett Communications of Detroit, Inc.:

Robert E. Carr, Esq. (former associate, Dickinson Wright)
(313) 471-3226

Case:

In re Grand Jury Proceedings: Storer Communications, Inc. and Bradley M. Stone v
Wayne County Circuit Court Judge William J. Giovan, et al.

Court:

Sixth Circuit Court of Appeals, 810 F2d 580 (6% Cir. 1987)
Judges: Norris, Wellford, Guy.

United States District Court for the Eastern District of Michigan, Judge Richard F.
Suhrheinrich

Michigan Supreme Court

Michigan Court of Appeals
Judges: Gribbs, Walsh and Beasley

Wayne County Circuit Court, Judge William J. Giovan

Substance:

Defendants (reporter and television station) resisted a Grand Jury subpoena (by way of a
motion to quash) for tapes which identified confidential sources on the grounds that the
Grand Jury, through the prosecutor, failed to demonstrate that the tapes were necessary to
the prosecution and that the prosecutor had failed to show that it made reasonable efforts
to obtain the information. Defendants argued that absent such a showing, the subpoena
violated their first amendment right to freedom of the press and also argued that the
“subpoena violated Michigan’s Shield Statute.

Significance:

This case raised issues of first impression as to the constitutional interpretation of
Michigan’s Shield Statute and constitutional application of the United States Supreme
Court’s ruling in Branzburg v Hayes, 408 US 665 (1972).

Party Represented:

Storer Communications, Inc. and Bradley M. Stone
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Nature of Representation:

Acted as lead counsel in Wayne County Circuit Court, Michigan Court of Appeals,
Michigan Supreme Court; United States District Court for the Eastern District of
Michigan and the Sixth Circuit for the Court of Appeals.

Final Disposition:

Dates:

Sixth Circuit denied writ of habeas corpus thus upholding the district court’s denial of
defendant’s petition for writ of habeas corpus. The Michigan Court of Appeals upheld
the trial court’s denial of defendants’ motion to quash the subpoena and the Michigan
Supreme Court denied leave to appeal.

Argued in Sixth Circuit, October 1, 1986, decided February 6, 1987.

Counsel for Plaintiff:

Patrick J. Foley, Esq.
19588 Crystal Lake Drive
Northville, MI 48167
(248) 348-5174

Dan Watkins, Esq.

4981 Cascade Road SE

Grand Rapids, MI 49546-3763
(616) 956-1900

20. Criminal History: State whether you have ever been convicted of a crime, within ten years

of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
_disposition and describe the particulars of the offense.

N/A

21. Party to Civil or Administrative Proceedings: State whether you,ior any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public.  If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.
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None.

22. Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

None. Iwill adhere strictly to the Code of Judicial Ethics regarding any potential
conflicts.

23. Outside Commitments During Court Service: Do you have any plans, commitments, or
arrangements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

I plan to continue in my current position as Adjunct Professor at Wayne State University
Law School and the University of Detroit/Mercy School of Law.

24. Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you preferto do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached financial disclosure sheet.

25. Statement of Net Worth: Complete and attach the financial net worth statement in detail.
Add schedules as called for.

26. Selection Process: Is there a selection commission in your jurisdiction to recommend
_candidates for nomination to the federal courts? .

(a) If so, did it recommend your nomination?

(b) Describe your experience in the judicial selection process, including the
circumstances leading t6 your nomination and the interviews in which you-
participated. i . : :

Our State established two separate committees, both of which were composed of
respected lawyers, to review candidates for the federal appeliate and trial bench.

The committees rated, but did not recommend, candidates. Rather, the ratings
were provided to the Governor and the Congressional delegation. :Candidates
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were not made privy to the ratings or the internal workings of the relationship
between the committees and the Governor’s office and Congressional delegation.
Nonetheless, I was advised that my name, along with several others, was being
forwarded to Washington for an interview with the White House Counsel’s office.
Although my name was originally sent to Washington for the trial bench position,
I was advised that I was in contention for the appellate position and, therefore,
that I should simultaneously pursue both the federal appellate and trial bench.

{c) Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could

reasonably be interpreted as asking or seeking 2 commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

No.
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Sce omendmerr
FINANCIAL STATEMENT
NET WORTH
Provide a lete, current ial net worth which itemizes in detail all assets (including bank

accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your

household.

ASSETS

LIABILITIES

Cash on hand and in banks

Notes payable to banks-secured

U.S. Government securities-add schedule

Notes payable to banks-unsecured

Listed securities-add schedule

Notes payable to relatives

Unlisted securities-add schedule

Notes payable to others

Accounts and notes receivable:

Accounts and bills due

Due from relatives and friends ‘Unpaid income tax
Due from others Other unpaid income and interest
Doubtful Real estate payable-add schedul

Real estate owned-add schedule

Chattel mortgages and other liens payable

Real estate mortgages receivable

Other debts-itemize:

Autos and other personal property

Cash value-life insurance

Other assets itemize:

Total Labilities
Net Worth
Total Assets Total liabilities and net worth
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor

Are any assets pledged? (Add schedule)

On leases or contracts

Are you defendant in any suits or legal
actions?

Legal Claims

Have you ever taken bankruptcy?

Proyision for Federal Income Tax

Other special debt

43




358

ADDENDUM
QUESTIONNAIRE FOR NOMINEES REFERRED
TO THE UNITED STATES SENATE COMMITTEE ON THE JUDICIARY

Hon. Henry William Saad

5. Marital Status:
Separated, October 2001
Filed Complaint for Divorce July 2002

15. Health:
Good. Last physical examination was July 22, 2002.

16. Citations:
[For purposes of clarification, in this addendum I am sending:

1. For purposes of Question 16(b): . Additional published case citations and
summaries. I previously sent summaries of only those criticized or reversed opinions for
which I was the author. Since I sent the last Questionnaire, I have learned that the
Committee may also want summaries of those published cases for which I was on the
panel, but did not have authorship responsibilities.

2. For purposes of Question 16(b): Additional unpublished case citations and
summaries. 1 previously sent summaries of only those criticized or reversed opinions for
which I had writing responsibility. Here, 1 include additional summaries of those
unpublished cases for which I was on the panel, but did not have writing responsibilities.
Also, 1 have very recently received an updated list from our Court Clerk’s office
(probably as a result of new computer software) with one additional unpublished reversed
or criticized case for which I had writing responsibility. I have analyzed and summarized
that opinion and also include it here. : :

3. For purposes of Question 16(c): One additional published case addressing federal or
state constitutional issues.] :

¥
(b) ~ a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations for the
opinions of the reviewing court;. .

Publishéd c';ases‘ for which I was on: the panel, but did not have auiliorship
responsibilities:

Gora v City of Ferndale, 210 Mich App 622; 533 NW2d 840 (1995); See also Gora v
City of Ferndale (On Remand), 217 Mich App 295; 551 NW2d 454 (1996):

Plaintiffs, owners and operators of the Loving Touch, Inc., filed suit against the
City of Ferndale and alleged that a city ordinance relating to the operation of massage
parlors. violated their constitutional rights under 42 USC 1983 and 42 USC 1988. The
trial court held that the State of Michigan Occupational Code, MCL 339.101 et seq., “was
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not pervasive enough to evidence a legislative intent to preempt the Ferndale ordinance,”
but also held certain sections of the Ferndale ordinances unconstitutional. Gora, supra
210 Mich App at 625. The Court of Appeals (Kelly, Michael J.) vacated the trial court’s
order and held that the state Occupational Code preempted the ordinance by occupying
the field of regulation of myomassology. Because it held that Ferndale’s ordinance was
preempted, the Court of Appeals declined address plaintiffs’ other issues on appeal
regarding the constitutionality of portions of the Ferndale ordinance. Plaintiffs appealed
the decision to the Michigan Supreme Court and, in lien of granting leave to appeal, the
Supreme Court vacated this Court’s judgment and remanded the case for reconsideration
in light of 1995 PA 104 and to consider the constitutional issues not addressed in the
prior opinion. Gora v City of Ferndale, 451 Mich 875; 549 NW2d 567 (1996).

On remand, the Court of Appeals, in a per curiam opinion, ruled that the
Occupational Code no longer preempted the Ferndale ordinance because, after the panel
issued its prior opinion, the Legislature repealed the sections of the Code addressing
massage. Gora v City of Ferndale (On Remand), 217 Mich App 295,297 n 1; 551 NW2d
454 (1996). Regarding the constitutionality of the Ferndale ordinance, the Court reversed
the ‘trial court’s holding that the educational and licensing requirements violate
constitutional due process rights. Id. at 301-302. The Court also reversed the trial court’s
holding that the ordinance’s prohibition of mixed-gender massage does not violate
constitutional equal protection guarantees. Id. at 302-303. Further, the Court affirmed
the trial court’s holding that the ordinance provision allowing warrantless searches is
unconstitutional.  Id. at 305. Finally, the Court of Appeals reversed that trial court’s
ruling that sections of the ordinance prohibiting the exposure or touching of certain body
parts are unconstitutionally vague. Id. at 306.

On appeal, the Michigan Supreme Court reversed the decision of the Court of
Appeals and ruled that the entire City of Ferndale ordinance is constitutional. Gora v
City -of Ferndale, 456 Mich 704, 723-724; 576 NW2d 141 (1998). _Specifically, the
Supreme Court held that, because federal courts have held that the prohibition of opposite
sex massages does not implicate or violate federal equal protection guarantees and
because the federal equal protection clause is substantially similar to the state equal
protection guarantees, the provision does not violate the state constitution. Jd.-at 713-
714. Further, the Supreme Court held that “the United States Supreme Court has
determined that the massage parlor industry is a pervasively regulated business and that
inspections 'of massage parlors conducted without warrants pursuant to a comprehensive
licensing ‘and regulation ordinance are permissible under the administrative' search
exception to the warrant requirement of the Fourth Amendment.”: /d. at 717. The Court
further ruled that the scope of the inspection provisions were sufficiently restricted to
allow reasonable inspections to determine compliance with the ordinance. Id. at 720-721.

Frankenmuth Mut Ins Co v Masters, 225 Mich App 51; 570 NW2d 134 (1997):

Plaintiff insurance company filed:a declaratory judgment- action seeking a
* determination of its obligation to indemmify defendant insured for collateral fire damage
to adjoining buildings caused by the insured and his employee setting fire to their store.
Id. at 54-55.  The trial court granted the insurance company’s motion for summary
-disposition because (1) the fire was not an “occurrence” under the policy because the
insured and his employee intentionally set the fire and (2) from the standpoint of the
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insured, he and his employee intended to burn property and recovery was barred under
the policy’s intentional act exclusion. The Court of Appeals (Jansen, J.) affirmed in part
and reversed in part and held, relying on Arco Industries v American Motorists Ins Co,
448 Mich 395; 531 NW2d 168 (1995), while the intentional acts exclusion of the
homeowners® policy barred coverage, there was an issue of fact whether the insured and
his employee expected or intended to bumn the adjoining buildings. /d. at 59-60. On
appeal, the Michigan Supreme Court abrogated the reasoning of 4rco and reinstated the
trial court’s order granting summary disposition to the insurance company. Frankenmuth
Mutual Ins Co v Masters, 460 Mich 105, 116-117; 595 NW2d 832 (1997). The Supreme
Court reasoned that the defendant insured acted intentionally in setting the fire, he
intended to damage property and it is irrelevant that the damage to surrounding
businesses “was different from or exceeded the harm intended . ...” Jd. at 116.

McJunkin v Cellasto Plastic Corp, 226 Mich App 234; 573 NW2d 72 (1997):

Plaintiff sustained a back injury a. work and, during litigation, his doctor testified
that he was able to perform a modified, light-duty job offered by defendant company. Id.
at 238. Plaintiff initially declined the position, but later offered to return to work. Id.
However, though defendant held the job open for several months, it had since
restructured the job and the light-duty position was no longer available to plaintiff. /d. at
238-239. The magistrate permanently terminated plaintiffs workers’ compensation
benefits because he unreasonably refused an offer of work. Id. at 239. The Worker’s
Compensation Appellate Commission (WCAC) affirmed the magistrate’s decision and
plaintiff appealed. Id. The Court of Appeals (Neff, J.) affirmed the WCAC’s finding that
defendant unreasonably refused a bona fide offer of reasonable employment under MCL
418.301(5)(a). However, relying on Derr v Murphy Motors Freight Lines, 452 Mich
375; 550. NW2d 759 (1996), the majority held that plaintiff’s workers’ compensation
benefits should have been reinstated after defendant withdrew its offer of favored work,
though the company held the position open for a reasonable time. Id. at 243-244. Judge
Saad concurred with the majority’s holding that plaintiff unreasonably refused an offer of
work, but expressed dissatisfaction with the holding in Derr, supra that “benefits are to
be restored any time the ‘offer is withdrawn’ by whatever artificial circumstance, no
matter how unrelated to plaintiff’s willingness or availability to work.” Id. at 244.

On appeal, the Michigan Supreme Coutt affirmed the decision of the Court of
Appeals, but modified its reasoning. McJunkin v Cellasto Plastic Corp, 461 Mich 590,
592; 608 NW2d 57 (2000). The Supreme Court found that plaintiff unreasonably refused
reasonable employment but held that his benefits should be reinstated not from the date
the employer withdrew its offer of work, but from the date the employee “ended his
period of unreasonable refusal” and agreed to return to work. Zd. at 599.

Smith v Cliffs on the Bay Condo Ass’n, 226 Mich App 245; 573 NW2d 296 (1997):

Defendant owned two adjacent parcels of property but did not receive tax notices
for one of the parcels and, therefore, failed to pay taxes on it. Plaintiffs bought the
property at a tax sale and, four years later, defendant filed an affidavit of interest in the
property. Plaintiffs filed suit to quiet title and defendant counterclaimed to. quiet title.
The trial court granted summary disposition to plaintiffs, the tax purchasers. The Court
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of Appeals (O’Connell, J.) reversed in part, vacated in part, and held that defendant did
not receive constitutionally sufficient notice of the Department of Treasury hearing
regarding the disposition of the parcel, which was sent to the defendant’s last known, but
outdated address.

The Michigan Supreme Court initially vacated the Court of Appeals decision and
remanded the case to the trial court for reconsideration. Smith v Cliffs on the Bay Condo
Ass'n, 459 Mich 925; 589 NW2d 779 (1998). However, in response.to a motion for
reconsideration, the Supreme Court remanded the case to the trial court and directed the
parties to submit a chronological list of actual and constructive notices of the taxation and
tax sale of the property. Smith v Cliffs on the Bay Condo Ass’n, 460 Mich 867; 599
NWw2d 101 (1999). After remand, the Supreme Court ruled that, under Michigan’s
General Property Tax Act, MCL 211.2 ef seq. the “mailing of tax delinquency and
redemption notices to a corporation at its tax address of record in the manner required by
the General Property Tax Act . . . is sufficient to provide constitutionally adequate
notice.” Smith v Cliffs on the Bay Condo Ass’n, 463 Mich 420, 421-422; 617 NW2d 536
(2000) (citation omitted). Accordingly, the Supreme Court reversed the Court of
Appeals’ decision and remanded for consideration of the other claims raised by
defendant. Id. at 431.

American Axle & Mfg, Inc v City of Hamtramck, 227 Mich App 135; 575 NW2d 296
(1997):

Petitioner challenged a City of Hamtramck tax assessment which the city imposed
following a civil judgment under the Revised Judicature Act, MCL 600.6093. Petitioner
paid the tax and petitioned for a refund in the Michigan Tax Tribunal. The Tax Tribunal
granted summary disposition to petitioner and held that the tax violated the Headlee
Amendment, Const 1963, art 9, §§ 6, 25-34 and that the tax exceeded the maximum rate
authorized by the Michigan Constitution, the home rule. cities act, and the Hamtramck
city charter. On appeal, the Michigan Supreme Court reversed and held that, on this issue
of first impression, the Headlee Amendment permits a- city to levy a “previously
authorized” tax regardless whether the taxes were levied when the Headlee Amendment
was ratified or whether the circumstances giving rise to the tax or rate existed prior to the
ratification: American Axle & Mfg; Inc v C.ty of Hamtramck, 461 Mich 352, 357-365;
604 NW2d 330 (2000). The Supreme Court further held that the city’s levy did not
violate the home rule cities act of the City of Hamtramck charter. Id. at 365-367.

Republic Bank v Modular One LLC, ‘232' Mich App 444; 591 NW2d 335 (1998):

Plaintiff sued to quiet title to eight residential parcels it purchased in a foreclosure
sale. Defendant had placed construction liens on the properties after it installed modular
homes on the properties before plaintiff purchased the lots. The trial court. granted
summary disposition to plaintiff and ruled that the defendant’s liens were nnenforceable
because ‘defendant did not have a residential builder’s license. The Court of Appeals
reversed the trial court’s grant of summary disposition and held that, while an unlicensed
contractor may not maintain-an action to enforce a lien under MCL 339.2412, equity
requires that plaintiff, in order to receive the equity of an unclouded title, must
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compensate an unlicensed contractor for work performed to improve the property. /d. at
450-455.

The Michigan Supreme Court overruled the Court of Appeals’ opinion in Stokes v
Millen Roofing Co, 466 Mich 660; 649 NW2d 371 (2002). In Stokes, the Court ruled that
the “failure to obtain a residential builder’s license constitutes a bar to its secking
compensation” for work performed and any construction liens placed by an uvnlicensed
contractor are invalid. /d. at 673-674.

Bingham Township v RLTD RR Corp, 228 Mich App 154; 576 NW2d 731 (1998):

Defendant RLTD Railroad Corporation owned a railroad corridor running through
plaintiff, Bingham Township. The Federal Surface Transportation Board granted
permission to RLTD to abandon the corridor so that co-defendant, Leclanau Trails
Association (LTA) could convert it into a bicycle and commter trail. Id. at 731-732.
Plaintiff brought an action for injunction and a declaration of the parties rights because
the trail would attract tens of thousands of visitors each year, the LTA planned to
construct numerous additional structures, the LTA refused to submit plans for approval
by the Bingham Township planning commission and refused to comply with the
township zoning ordinance by applying for a land-use permit. /d. at 732. The trial court
granted defendants’ motion for summary disposition and held that the local zoning
powers were preempted by both state and federal law. Id.. On appeal, the Court of
Appeals (Neff, J.) affirmed the trial court’s ruling and held that the township’s zoning
powers are preempted by state law because the state Legislature expressed an intent to
occupy the field of regulating old railway lines and “giving local authorities the power to
impose their individual zoning schemes over these interjurisdictional transportation
corridors would frustrate the Legislature’s intent to preserve essential rail corridors and
allow for rail-trail transformations.” Id. at 733.

In lieu of granting leave to appeal, the Michigan Supreme Court remanded the
case to the Court of Appeals to determine if the Michigan Trailways Act (MTA), MCL
324.72101 et seq., and the State Transportation Preservation Act (STPA), MCL 474.51 et
seq., apply to the railroad corridor at issue. - Bingham Township v RLTD RR Corp, 460
Mich 868; 598 NW2d 349 (1999). On remand, the Court of Appeals (Neff, J.) again:
affirmed the trial court’s decision. /d. at 533. The Court of Appals specifically held that
the STPA authorizes the state transportation department to acquire and preserve an
abandoned railway as a commuter trail but, because RLTD sold its interest o LTA, the .
department did not “acquire” or own thé corridor and, therefore, the STPA does not apply
to the land development. Id. at 542-543. Regarding the application of the MTA, the
Court of Appeals held that, regardless whether the state owns the trailway land and
notwithstanding that the trailway was not yet designated as a “Michigan trailway,” the
regulatory provisions of the MTA. apply to the land and the MTA preempts the local
zoning ordinance. Jd. at 543-553." The Court reasoned that the Legislature intended the
MTA to apply if the trailway meets or wzll meet the “Michigan trailway” requirements in
the statate. Id.

On appeal, the Michigan Supreme Court reversed the Court of Appeals” ruling
regarding the applicability of the MTA. Bingham Township v RLTD RR Corp, 463 Mich
634, 645; 624 NW2d 725 (2001). Specifically, the Supreme Court clarified that, while
the MTA anticipates that all the requirements needed to establish the “Michigan trailway”



363

designation may not be met at once, the Legislature did not intend for the MTA to apply
to those railways that had not yet achieved the “Michigan trailway” designation. Id. at
644. Accordingly, because the MTA did not apply, the Court ruled that it was not
necessary to determine whether the MTA preempts the Bingham Township ordinance.
Id. at 645. In so holding, the Court also reversed the decision of the trial court and
remanded for further proceedings. Id.

Shields v Shell Oil Co, 237 Mich App 682; 604 NW2d 719 (1999):

In 1987, plaintiff’s son, Daniel Shields, bought a gasoline station from defendant,
Shell Oil Company and, before the sale, Shell removed its underground gasoline storage
tanks. /d. at 684. In 1991, Daniel Shields discovered gasoline contamination at the site,
caused by Shell’s storage tanks. /d. at 684-685. Notwithstanding this finding, Daniel
Shields sold the property to Harbhajan Singh in 1992 and Daniel Shields thereafter
transferred his interest in the land contract to his father, the plaintiff. Id. at 685, Singh
sued plaintiff and Daniel Shields and, 1n December 1994, obtained a $38,500 consent
judgment for remediation costs of the contamination. Id. Plaintiff then filed an action
against Shell to recover the $38,500 under the Natural Resources and Environmental
Protection Act (NREPA), because Shell owned the property at the time the contamination
occurred. Jd. Shell moved for summary disposition and argued that, becanse the site was
contaminated when Daniel Shields bought it in 1987, under NREPA MCL 324.20140, the
claim accrued before July 1, 1991, and was barred by the statute of limitations date of
July 1, 1994, Id. Shields argued that the limitations period was not triggered until the
1994, when he incurred response activities costs through the consent judgment. Jd. The
trial court granted summary disposition to Shell. Id. at 686.- On appeal, the Court of
Appeals, in a per curiam opinion, ruled that, as a statute of repose, MCL 324.20140(2),
imposed a strict time limit after the claim accrued, when Daniel Shields acquired the
property in 1987. Id. at 694. Accordingly, plaintiff had to file his complaint before July
1, 1994, and, because he failed to do so, his claim was time-barred.  /d. at 695. :

On appeal, the Michigan Supreme Court peremptorily reversed the decision of the
Court of Appeals and vacated the trial court’s order granting summary disposition to
Shell and remanded the case to the trial court for further proceedings. ‘Shields v Shell Oil
-Co, 463 Mich 940; 621 NW24d 215 (2000). In a brief statement, the Court ruled that,
under MCL '324.20140, “it is clear that only actions for recovery of response activity
costs incurred before Juty 1, 1991, were subject to the July 1, 1994, limitation period.”
A ‘

Peoplé v ‘Vasquez, 240 Mich App239; 612 NW2d 162 (2000):

The prosecutor charged defendant with resisting and obstructing an officer, MCL
750.479, after defendant lied to a police officer about his pame and age. Id. at 241, The
trial ‘court quashed the criminal information and ruled that while, in some circumstances,
misrepresentations might constitute *obstruction,” under these facts, defendant’s lie
“neither impeded the investigation into whether he had been drinking alcoholic beverages
nor prevented the officers from booking him on the underlying charge . . . .” "Id. at 242.
The: Court of Appeals, in a per curiam opinion, reversed the trial court’s ruling. Id. at
249.  The Court-of Appeals reasoned -that, while passive, defendant’s lie served to
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“prevent the State Police from instituting any legal action against him as an individual
and would actually hinder law enforcement agents from taking action against him, which
fits under the broad definition of resisting, obstructing, or opposing.” Id. at 245. The
Court further held that the statute is not impermissibly vague. Id. at 247.

On appeal, the Supreme Court reversed the decision of the Court of Appeals and
held that MCL 750.479 does not proscribe any interference with a police officer, only
“threatened, either expressly or impliedly, physical interference and actual physical
interference with a police officer.” People v Vasquez, 465 Mich 83, 85-86; 631 NW2d
711 (2001). Accordingly, the Court ruled that defendant did not “obstruct” the police
officer and affirmed the trial court’s order dismissing the charges against defendant. Id.
at 100.

Greathouse v Rhodes, 242 Mich App 221; 618 NW2d 106 (2000):

In this medical malpractice case, plaintiff appealed a jury verdict in favor of the
defendant doctor. Id. at 226-227. Ou appeal, plaintiff argued that the trial court abused
its discretion by denying her motion to strike defendant’s expert witnesses because they
were not qualified to testify: to the appropriate standard of care under. MCL
600.2169(1)(a). Id. at 227. The Court of Appeals held that plaintiff forfeited her right to
challenge defendant’s experts by failing to challenge the expert’s qualifications under
MCL § 2169(1){(a) within a reasonable time after learning the expert’s identity. Id. at
231. Because plaintiff waited until 28 days before trial and two years after learning about
one expert to challenge his qualifications, the Court ruled that plaintiff forfeited his
challenge. Id. at 236. :

On appeal, the Michigan Supreme Court reversed in part the decision of the Court
of Appeals and held that it was not necessary for plaintiff to challenge the defendant’s
expert within a “reasonable time” of learning the identities of the experts. Greathouse v
Rhodes, ____Mich___; 636 NW2d 138 (2001).

Taggart v Tiska, 242 Mich App 688; 619 NW2d 731 (2000):

Plaintiffs brought an action against an adjacent landowner and claimed ownership
of a strip of land between the properties by adverse possession. Id. at 689. Plaintiffs
were ousted from the strip in November 1996, but did not file their complaint to recover
the-disputed strip until December 1997. Id. at 689-690. Accordingly, the trial court ruled
that, under MCL 600.5868, plaintiffs’ action was time-barred by the one year statute of
limitations in MCL 600.5868. Id. at 689. The Court of Appeals, in a per curiam opinion,
affirmed the trial court’s ruling. Id. at 689-691. On appeal, the Michigan Supreme Court-
reversed the decisions of the trial court and the Court of Appeals and held that, though
“less than perfectly clear,” MCL 600.5868 does not constitute a one-year statute of
limitation. Id. at 673." Rather, the Supreme Court held that the statute applies only to the
determination of whether an adverse possessor continuously possessed the land, not the
time within which an owner by adverse possession must sue to enforce his rights. /d. at
673-674.

Molloy v Molloy, 247 Mich App 348; 637 NW2d 803 (2001):
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In this child custody case, the Court of Appeals ordered a conflict panel to resolve
whether an in camera interview of the child could extend beyond the best interest factors
of the child’s parental preference. Id. at 349. The Court (Cooper, J.) ruled “that a child’s
in camera interview during custody proceedings must be limited to a reasonable inquiry
of the child’s parental preference.” Id. at 351. The Court further held that, “[gliven the
important individual rights and state interests present, coupled with the potential for error
under the current procedures, we find that the requirement of a record in every in camera
interview with a child during a custody dispute is necessary for purposes of meaningful
appellate review and to ensure the integrity of the custody decisions.” Id. at 362.

On appeal, the Michigan Supreme Court affirmed the Court of Appeals’ decision,
except for the ruling requiring that the interviews be recorded. Moliloy v Molloy,
Mich __; 643 NW2d 574 (2002). Specifically, the Supreme Court opened “an
adrmmstranve file to examine the extent to which, and the procedures by which in
camera festimony may be taken in custody cases.” Id. The Court invited interested
persons to address the issue and remanded the case “to the trial court for further
proceedings, consistent with the decision of the Court of Appeals.” Id.

Additional unpublished reversed or criticized case for which I had writing
responsibility:

Cainv Waste Management, unpublished opinion per curiam of the Court of Appeals,
issued May 2, 2000 (Docket No. 214445),

Plaintiff employee appealed the decision of the Worker’s Compensation
Appellate Commission (WCAC) which denied him benefits for the loss of use of his left
leg in a work-related accident. The Court of Appeals affirmed in part and reversed in
part and held that, while plaintiff failed to properly plead a claim for specific loss benefits
for his left leg, the WCAC erred by applying the “corrected test” to assess the function of
plaintiff’s leg while wearing his leg brace. The Court of Appeals held that the trial court
should have applied the “uncorrected test,” which measures the use of the leg without.any
corrective device. On appeal, the Michigan Supreme Court reversed and held that the
“corrected test” should be used to evaluate an injured limb. Cain v Waste Management,
Inc, 465 Mich 509; 638 NW2d 98 (2002). The Court ruled that “total and permanent
disability is not demonstrated where the proofs indicate that a braced limb is functional
and can support ‘industrial vse.”” -

Unpublished cases for which I was on the panel, but did. not have writing
responsibilities:

Porter ex rel Estate of Smith v Northeast Guidance Ceﬁter, Inc, unpubhshed 6pmion
per curiam of the Court of Appeals, issued October 5, 2001 (Docket Nos. 213190,
217974, 223647, 223648):

Plaintiff sued defendant and her employer when defendant struck and killed
plaintiff’s decedent while driving her employer’s vehicle. The jury retumned a verdict for
plaintiff and defendants appealed. This Court affirmed the jury’s finding of liability, but
reversed its damage award because plaintiff’s counsel introduced irrelevant evidence and
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argument regarding the decedent’s organ donation to invoke the sympathies of the jury.
On appeal, the Michigan Supreme Court modified the judgment of the Court of Appeals
and remanded for a new trial on both the issue of liability and damages. Porter ex rel
Estate of Smith v Northeast Guidance Center, Inc, ___Mich____; 653 NW2d 183 (2002).
The Supreme Court reasoned that, because defendants’ liability for the accident was not
clear, and because the decedent’s lack of negligence was not clear, a new trial on only the
issue of damages would be disfavored under Michigan case law from the 1960s.

Pioneer State Mut Ins Co v Splan, unpublished opinion per curiam of the Court of
Appeals, issued August 24, 2001 (Docket No. 220477):

Defendants insured their modular home through plaintiff, Pioneer State Mutual
Insurance Company since 1982. In subsequent years, plaintiffs made numerous structural
improvements to the home, including adding several rooms and installing a galvanized
roof. Cracks began to develop in the ceiling of the home and expanded into “gaping”
separations, caused by severe sagging of the roof. Plaintiffs obtained a repair estimate for
$74,638.51. Defendants submitted a proof of loss claim and stated that the sagging was
_caused by the buildup of ice and snow. Plaintiff concluded, however, that the damage
was caused by structural defects existing before defendants purchased the home. The
trial court granted plaintiff®s motion for summary disposition because the policy excludes
a loss caused by faulty or-defective construction. The trial court also held that, while the
policy covers “collapse,” the policy explicitly provides that “collapse” does not include
loss caused by “settling, cracking, shrinking, building to expansion . . . .” This Court
reversed the trial court’s grant of summary disposition and held that the term “collapse”
in the policy is ambiguous. The Court further held that there was a genuine issue of
material fact regarding whether the home collapsed and was covered by the collapse
provision.

On appeal, the Michigan Supreme Court vacated the judgment of the Court of
Appeals in an order issued on November 27, 2002. Pioneer State Mut Ins Co v Splan,
__Mich ___;___ NW2d__(2002). Specifically, the Court ruled that the Court of
Appeals erronecusly concluded that the policy term “collapse” is ambiguous. The Court,
therefore, remanded the case to the Court of Appeals for reconsigeration.

Rabededu v General Motors Corp, unpublished opinion per curiam of the Court of
Appeals, issued September 18, 1998 (Docket No. 189347):

In this discrimination and retaliation case, the Court of Appeals affirmed a jury
verdict in favor of plaintiff, but remanded for an evidentiary hearing regarding the
amount of attorney fees and costs to which plaintiff was entitled under the Michigan Civil
Rights Act. The Court also ruled that the trial court must consider the award of attorney
fees as part of the verdict for purposes of determining the defendant’s liability for
mediation sanctions. ‘On appeal, the Michigan Supreme Court denied leave to appeal on
all issues, but reversed in part the decision of the Court of Appeals to remand for a
determination of mediation sanctions because it ruled that plaintiff is not entitled to
mediation sanctions in addition to the attorney fees awarded under the Civil Rights Act.
Rabedeau v General Motors Corp, 461 Mich 957; 607 NW2d 728 (2000).



367

Winter v Fiiness USA Health Spas Corp, unpublished opinion per curiam of the
Court of Appeals, issned July 22, 1997 (Docket No. 188648):

In this age discrimination case, the Court of Appeals vacated a jury verdict and
remanded for a new trial because the trial court abused its discretion by denying
defendant’s motion for a new trial. Specifically, the Court ruled that defendant was
denied a fair trial by plaintiff’s counsel’s repeated “comments concerning defendant’s
alleged wealth, greed, and brutal corporate nmature . . . .” On appeal, the Michigan
Supreme Court reversed the judgment of the Court of Appeals and stated merely that
“[tlhe trial court did not commit a clear abuse of discretion in denying defendant’s
motion for new trial.” Winter v Fitness USA Health Spas Corp, 459 Mich 895; 589
NW2d 278 (1998). The Court then remanded the case for the Court of Appeals to
consider the other issues raised on appeal.

Budde v Michigan Dept of Consumer & Industry Services, unpublished opinion per
curiam of the Court of Appeals, issued September 14, 2001 (Docket No. 221251):

Defendant filed a complaint against plaintiff, a state certified social worker, for
violating the Occupational Code by engaging in a sexual relationship with a female
patient.  The Board of Examiners of Social Workers (Board) revoked plaintiff’s state
certification and imposed a fine.- Plaintiff appealed the decision to the trial court, which
reversed the decision and found that plaintiffs conduct did not cause the patient any
harm. On appeal, the Court of Appeals reversed the trial court’s decision and, among
other rulings, held that the Board did not abuse its discretion by revoking plaintiff’s
certification and imposing a fine. On appeal, the Supreme Court reversed in part the
Court of Appeals’ decision regarding whether the penalty imposed constituted an abuse
of discretion. - Budde v Michigan Dept of Consumer & Industry Services, ___Mich ___;
643 NW2d 573 (2002). The Court remanded the case to the trial court to decide whether
the sanction imposed constituted an abuse of the Board’s discretion. /d.

(¢) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

Burns v City of Detroit, - Mich i NW2d . (Docket No. 2130i9, issued
November 1, 2002): :

- Plaintiff, an employee of the Detroit Police Department, filed a lawsuit against the
City of Detroit and three individual police officers for sexual harassment, retaliation,
defamation and tortious interference with a business relationship. The jury returned a
verdict for plaintiff on all four claims and defendants appealed. In Burns v City of
Detroit,-unpublished opinion. per curiam of the Court of Appeals, issued October 31,
2000 (Docket No: 213029), the Court of Appeals (Meter, P.J., and Gribbs and Griffin,
J1.) affirmed the jury’s verdict on plaintiff’s retaliation and hostile work environment
sexual harassment claims, but reversed the jury’s verdict on plaintiff's defamation and
tortious interference with a business relationship claims. Because the jury rendered a
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single damage award, this Court remanded the case to the trial court for a new trial on
damages.

In lieu of granting leave to appeal, the Michigan Supreme Court sua sponte
remanded the case to the Court of Appeals “for consideration of the question whether the
remarks that supported the ‘hostile environment’ sexual harassment claims cannot form
the basis for lability because they are protected speech under US Const, Am I, and Const
1963, art 1, § 5, and because basing a finding of liability on such remarks would raise
vagueness and overbreadth concerns under the same constitutional provisions.” Burns v
City of Detroit, 465 Mich 946; 637 NW2d 503 (2002).

On remand, the Court of Appeals (Meter, P.J., and Griffin and Saad, JJ.), in an
opinion authored by Judge Meter, again upheld the jury verdict on plaintiff’s sexual
harassment claim. Burns v City of Detroif, ____Mich __; ____NW2d ____ (Docket No.
213029, issued November 1, 2002). Specifically, the Court held “that the comments at
issue . . . do not constitute protected speech under the United States and Michigan
constitutions and that the imposition of liability for ihe comments does not raise valid
concerns of vagueness and overbreadth.” Jd. On the issue whether defendants’
comments constitute protected speech, the Court opined:

Clearly, the comments at issue here were “no essential part of any
exposition of ideas . .. .” [Chaplinski v State of New Hampshire, 315 US
568, 572; 62 S Ct 766; 86 L Ed 2d 1031 (1942).] Indeed, the comments
were more akin to “fighting” words and essentially constituted a vulgar,
vituperative, ad hominem attack against an individual. [Defendants]
continually referred to plaintiff as a “b----,” called her a "f----- g female,
ridiculed her lack of a man, and, importantly, threatened her with personal
harm. These “epithets” and this “personal abuse,” directed toward a
particular individual, were not “in any proper sense communication of
information or opinion safeguarded by the Constitution.” Id.; Cantwell v
Connecticut, 310 US 296, 310; 60 S Ct 900; 84 L Ed 24 1213 (1940).]
Accordingly, the language at issue simply does not reach the level of
constitutionally-protected speech under the doctrine from Chaplinsky, and
the sexual harassment judgment did not violate Const 1963, art 1, § 5, or
U.S. Const, Am 1. While defendants are free to express their views in the
workplace, the constitution does not shield them from liability for verbally
attacking a coworker by use of ad hominem, sexually-explicit vulgarities.
[Expletives edited.] ’

The Court of Appeals further held that, because the facts clearly supported a finding of
sexual harassment, the disputed provisions of the Civil Rights Act are not vague for
failing to provide notice of proscribed conduct and do not confer unstructured or
unlimited discretion to the jury in deciding whether an offense was committed.
Furthermore, the Court held that the provisions of the Michigan Civil Rights Act are not
overbroad because they “do not unconstitutionally chill a person’s rights to free speech.”
Further, under the “reasonable person” standard set forth by the Michigan Supreme Court
in Radke v Everett, 442 Mich 368, 394; 501 NW2d 155 (1993), “ ‘a reasonable person
would understand’ that the civil rights act does not prohibit constitutionally-protected
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speech, such as the expression in general of unpopular ideas, but instead prohibits
communication of a sexual nature, like that at issue here, that substantially interferes with
a person’s work or creates an intimidating, hostile, or offensive work environment.”
Accordingly, the Court upheld the constitutionality of the statute and affirmed the jury’s
verdict in favor of plaintiff on her sexual harassment claim.

17. Public Office, Political Activities and Affiliations:
(a) Iran unopposed in the 2002 general election. My term expires on
December 31, 2008.

21. Party to Civil or Administrative Proceedings: .
In December 2000, I filed an arbitration claim with NASD against an
investment firm and principals for violation of securities laws (unsuitability).
My lawyer is Michael Rizik, Jr., who.may be contacted for further details.
Mr. Rizik’s address and phone number: 8226 S. Saginaw, Grand Blanc, M],
(810) 953-6000.

In July 2002, I filed a Complaint for Divorce. My lawyer is Donald
MeGinnis, Jr., who may be contacted for further details. Mr. McGinnis’
address and phone number: 1721 Crooks Road, Suite 101, Troy, MI,
(248) 643-6002.

24. Sources of Income:
See Addendum for Financial Disclosure Report for Nominees, attached.
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FINANCIAL STATEMENT
NET WORTH
AMENDED STATEMENT
Provide a complete, current ial net worth which i in detail all assets (including bank
accounts, real estate, securities, trusts, inv and other f ial holdings) all liabilities (including debts,

mortgages, koans, and other financial obligations) of yourself, your spouse, and other immediate members of your

household.
ASSETS LIABILITIES
Cash on hand and in banks *ood Notes payable to banks-secured $ 4,000
U.S. Government securities-add schedule i/a Notes payable to banks-unsecured d/a
Listed securities-add schedule 509, 15 | Notes payable to relatives i/a
Unlisted securities~add schedule 0/a Notes payable to others i/a
Accounts and notes receivable: d/a Accounts and bills due d/a
Due from relatives and friends q/a Unpaid income tax g/a
Due from others i/a Other unpaid income and interest d/a
Doubtful q/a Real estate morigages payable-add schedule 244,040
Real estate owned-add schedule Residence | 640,00 | Chattel mortgages and other liens payable i/a
Real estate mortgages receivable 1/a Other debts-itemize: d4/a
Autos and other personal property 10, qo0
Cash value-life insurance /a
Other assets itemize: /a
Total liabilities ¢ (246,400
] Net Worth | 840,415
Total Assets 1,326 3619 Total liabilities and net worth
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add schedule) nfa
On leases or contracts Are you defendant in any suits or legal
actions? nqa
" 1.égal Claims nja Have you ever taken bankruptcy? nja
Provision for Federal Income Tax nja
 Other special debt npa
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LISTED SECURITIES SCHEDULE

Hon. Henry William Saad

SECURITIES

SECURITY SHARE QUANTITY MARKET VALUE
Citigroup Inc 400 14,075
Intel 700 10,899
ML S&P 500 Ind Fd C1 A 3,763 40,489
Dell Computer Corp 1,440 38,505
Exxon Mobil Corp 400 13,976
JP Morgan Chase & Co 150 3,600
Mellon Financial Corp 200 5,222
Putnam Inv Fnd C1 A 3,287 28,925
Spectra Fnd Inc 1,576 7,044
Alcoa Inc 200 4,556
Costco Wholesale Crp Del 200 5,612
Merck & Co Inc 200 11,322
ML & Co Inc 500 18,975
Nasdag-100 Trustm 1 540 13,159
Wachovia Corp 308 11,223
Aim Prem Eq Fnd CI1 B 963 6,808
Franklin Mut Qual FdC1C__ | 657 9,099
ML Eurofd C1 A 1,319 14,245
Putnam Fd for Grwth CI1B 565 7,881
AmerInvCo C1 A 1,315 30,876
Amer Centy Inc & Gr Fd 1,679 36,501
Dreyfus Appr Fd 1,395 43,524
ML Fund Gr A 545 7,035
Coca Cola 210 9,206
Fannie Mae USA 250 16,082
- General Electric 800 19,480
Microsoft 360 18,612
Motorola Inc 1,095 9471
Oracle Corp 2,000 21,600
Pfizer Inc 500 15,285
Procter Gamble 190 16,328
I M Smucker Co 3 119
MARKET VALUE $509,615
TOTAL LISTED




Value

$600,000
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REAL ESTATEMORTGAGE SCHEDULE - HOUSE
Hon. Henry William Saad

Mortgage Payable to Homeside Lending Co.
$240,000
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Chairman HATcH. Well, thank you. I appreciate that.

I was going to turn to Senator Leahy first and have him ask
whatever questions he felt inclined to do, but let me at least start
it, and hopefully he will arrive or one of the Democrats will. Usu-
ally we have at least one who will represent the Democrats.

Judge Saad, you have a lot of experience as a practicing attorney,
as a teacher of law, as a State appellate judge. How has this expe-
rience prepared you to be a judge on the Sixth Circuit Court of Ap-
peals?

Judge SAAD. Thank you, Mr. Chairman, for that question. I think
the most important quality of an appellate judge is the ability and
the willingness to listen to both sides, to give the litigants and the
attorneys who argue before the court the respect due the positions
they have.

Chairman HATCH. Thank you. I have—

Judge SAAD. To keep—I'm sorry.

Chairman HATCH. Keep going. I am sorry. I thought you were
through. Go ahead.

Judge SAAD. To keep an open mind, not to pre-judge matters, to
give both the—not only the fact of impartiality but the appearance
of impartiality. I've had the honor of teaching legal ethics, what we
call professional responsibility, in one of our local law schools. And
what we teach the students and what I have tried to teach interns,
externs, anybody that I work with, is that you accord the parties
a fair hearing, you keep an open mind. You're governed by the rule
of law, not your own intuitions. And, indeed, as complicated as the
law is these days, if we just go by gut instinct and intuition, I think
all of us who are lawyers know that you would end up with some
difficulty.

The real purpose of appellate review is to make, at least in our
court, as an intermediate appellate court in Michigan, is to be an
error-correcting court, to follow the rule of law, which means also
to follow the rule of law that governs our conduct as judges, so that
if the standard of review is clearly erroneous or de novo or abuse
of discretion, those rules govern us. So we abide by the rules, and
we give people a fair hearing, keep an open mind.

Chairman HaTcH. Well, thank you.

Let me interrupt for a second and put the statement of Senator
Richard Durbin into the record at the appropriate place.

You have been active in a number of legal, civic, and charitable
organizations. Could you please explain to the Committee what you
have done to reach out to all segments of society and what results
you feel that you have achieved in doing this type of work?

Judge SaaD. Well, I think it is important for a lawyer and our
professional rules of responsibility say that it’s important for a law-
yer to give back to the community. So as a lawyer, I was involved
in, as I'm sure the record will show, numerous charitable and legal
organizations: Wayne County Neighborhood Legal Services, which
provided legal service to the poor; New Detroit, which tried to seek
some common ground with some of the issues that Detroit faced in
the mid- to late 1960’s. I've worked with the National Conference
of Christians and Jews for outreach and ecumenical purposes.
Teaching law school is another way to give back to the community.
I teach at two local law schools, and I'm on an advisory board of
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a third. And the list can go on, but I don’t want to take all your
time going through all that. But I think it’s very important in all
of these outreach activities.

I've also worked with various committees of the American Bar
Association over the years. I've worked on committees of the Michi-
gan Bar Association, the Detroit Bar Association. So giving back to
your profession both by working through committees of the various
bar associations and I think your ethnic and religious communities
for purposes of bringing people together is very important. And
then I think the litigants in your courtroom have the impression
that not only are you somebody who takes the law seriously, but
you take your role as a human being in giving back to society very
seriously.

Chairman HATCH. I know you very well. I know your reputation.
I know what you have done. I have a tremendous amount of re-
spect for you. I don’t see any reason to ask you any further ques-
tions.

I think what I am going to do, though, is ask you to stay here
because I have been informed that perhaps Senator Edwards will
be coming. I would like to give any Democrat who wants to ask any
questions some time with you.

Judge SAAD. I would be pleased to do that, Mr. Chairman.

Chairman HATcH. I hate to have you just sit and wait, but I
want to be fair to my colleagues.

Judge SAAD. I would be pleased to wait at your discretion.

Chairman HATcH. Well, thank you so much. Then what I will do
is I will begin with the other district court nominees, and I will
move ahead with them. But if any of the Democrats arrive, I will
have to interrupt them so that they can get back to you, if that is
all right with the district court nominees as well.

Judge SAAD. Okay.

Chairman HATCH. So, with that, we will ask you to stick around
for a while. I won’t keep you all day. If nobody shows up, they
won’t show up.

Judge SAAD. Thank you, Mr. Chairman. I'd be happy to. Thank
you.

Chairman HATcH. Okay. Thank you.

Chairman HATcH. Then if I could have Larry Alan Burns, Glen
E. Conrad, Henry F. Floyd, Kim R. Gibson, Michael W. Mosman,
and Dana Makoto Sabraw all take your seats, I would appreciate
it. Well, if you could all raise your right hands, if you would. Do
you solemnly swear to tell the truth, the whole truth, and nothing
but the truth, so help you God?

Judge BURNS. I do.

Judge CONRAD. I do.

Judge FLoyD. I do.

Judge GIBSON. I do.

Mr. MosmMAN. I do.

Judge SABRAW. I do.

Chairman HATCH. Thank you very much. Please take your seats,
and we will go from my left to your right. And we will start with
you, Judge Burns, if you have any comments you would care to
make. I think most of you have introduced your family and your
friends, but those of you who haven’t might want to take the oppor-
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tunity to do that. In that regard, we welcome all of you here. This
isn’t always the most pleasant Committee to watch or to sit
through. It has become one of the most partisan committees I have
ever sat on, and, frankly, it gets really old to me. But that is the
way it is, and it is a great Committee and we have great people
on this Committee, people of tremendous ability, but a lot of deep
feelings. And so I apologize in part for the Committee and the way
we act from time to time, but there are some deep, strong feelings,
and I think people need to know that.

Judge Burns, we will start with you. You need to press this little
button in front. You will see a little red light come on if you press
it lightly.

Judge BURNS. I think I did it.

Chairman HATCH. Okay. You will all need to do that.

STATEMENT OF LARRY ALAN BURNS, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF CALI-
FORNIA

Judge BURNS. I have no opening statement. I want to reiterate
what Judge Saad said. I'm pleased to be here. I thank the Chair-
man and the Committee for holding a hearing and am looking for-
ward to answering any questions the Committee may have.

[The biographical information follows:]
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QUESTIONNAIRE FOR NOMINEES REFERRED
TO THE
UNITED STATES SENATE COMMITTEE ON THE JUDICIARY

[. BIOGRAPHICAL INFORMATION (PUBLIC)

N

Full name: (include any former names used).

Larry Alan Burns {(Larry Alan Cockburn, 1954-57 —last name changed to Burns by my father
when I was age 3)

2. Address: List current place of residence and office address(es).
Residence:  Poway, California

Office: United States District Court, Edward 1. Schwartz Courthouse,
940 Front Street, Suite 1165, San Diego, California 92101

Date and place of birth:
June 29, 1954; Pasadena, California

4. Marital Status (include maiden name of wife, or husband's name): List spouse's occupation,
employer’s name and business address(es).
My wife's name is Kristi Francis Burns (nee, Kristi Lyn Francis). She is a Registered Nurse
at Sharp Mémorial Hospital, 7901 Frost Street, San Diego, Cahfomxa 92123.%

5. Education: List each college and law school you have attended, mcludmg dates of
attendance degrees recelved and dates degrees were granted. . L

! . Date
Colleges/Law Schools Attended l From To Deg‘ree “Degree
. Received : 3
Umversxty OfSan Dlego School June 1976 | Dec. 1978 | . JD. M y-l979

. PothomaCoHege » Sept: 1974 | June 1976 |7 B.A.
Co | sept. 1972 | Yune 1974

Northw
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Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

Employer From | To ! Pfu,d [ Job Title I Address
! Position |
; i :
U.S. District 1 June ‘ Present |  Yes | U.s. i Edward J. Schwartz
Court 1997 i Magistrate | Courthouse
; i i Judge | 940 Front Street
[ : f‘ | Suite 1165
: L San Diego, CA 92101
USs. : April June Yes Assistant  Office Of The U.S.
Department 1985 1997 US. " Attorney, S.D. Cal.
Of Justice Attorney -, 880 Front Street
i San Diego, CA 92101
: !
Bank Of ~ Feb. June ; Yes Director, 9918 Hibert Street
Commerce ! 1994 ! 1997 Corporate - | Suite 101
! Secretary * San Diego, CA 92131
San Diego l Sept. April Yes Deputy ; Hall Of Justice
County District | 1979 | 1985 | District | 330 West Broadway
Attomey i : Attomey i San Diego, CA 92101
D US. t May i August ; Yes ! Legal Intern Office Of The U.S.
Oe??”“?en‘ [ 1978 1978 i | Attorney, S.D.NY.
ustice | I ! ! | One St. Andrews Plaza
| | s 5 | New York, NY 10007

Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received. ’

None, not applicable.

Honors and Awards: List any scholarships, fellowships; honorary degrees, and: honorary
society memberships that you believe would be of interest to the Committee.

i v vk

Consumer Trial Lawyers of San Diego "Judge of the Yiear” Award; 2002
Associate, American Board of Trial Advocatés (inducted 2002)

Fellow, American College of Trial Lawyers (inducted 1997)

Master at the Bench, William B, Enright Inn of Court, 1991-98
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> "AV" rating by Martindale Hubbell, 1989-97 (no longer rated once I was appointed
Magistrate Judge)
> U.S. Department of Justice Awards and Recognition:

- Sustained Supenior Performance of Duty, 1989, 1990, 1991, 1992

- Director's Award for Superior Performance as an Assistant U.S. Attormey, 1991

- Outstanding Assistance to Crime Victims, 1990 and 1992 (National Award)

- Commended by the Director of the FBI on four occasions, 1989, 1990, 1993, 1995
4 Faculty Mentoring Honoree, San Diego State University, 1996
> Outstanding Faculty Award, National University, 1985
4 Fellow, U.S. Department of Education, Indian Fellowship Program, 1976-79

Bar_Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

> American Board of Trial Advocates, 2002-Present (Associate)

Association of Business Trial Lawyers, 2002-Present (Board o}f Governors)
San Diego Inn of Court, 2002-Present (Board of Directors)

American College of Trial Lawyers, 1997-Present (Fellow)

William B. Enright Inn of Court, 1991-98 (Founding Member and Master at the
Bench) '

Federal Bar Association, 1997-Present

Louis M. Welsh Inn of Court, 1985 (Associate)

San Diego County Bar Association, 1979-85; 1991-97

California District Attorney's Association, 1979-85

American Bar Association, 1979-80

Yy v v v

Yy r oYy v.v

Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.

The California Bar Association, of which I am a member, occasionally eﬁgages in lobbying
on matters affecting the legal profession.’ I do ot belong to any other organizations that
lobby before pubhc bodies. .

From 2001 to the present, I have been active in the Knights of Vartan, a national,
non-sectarian, non-political, non-denominational fraternal organization operating locally
under the auspices of the Armenian Church in San Diego, and emphasizing charitable
acnvuy and community sefvice. The San Diego chapter supports, and metnbers participate
in, various charitable, philanthropic and educational activities. Last year the San Diego :
chapter‘sponsored and funded 4 film presentation on the life of author William Saroyan. The
presentation was open to stidents from all local colleges and to the community at large. The
year before last, our local chapter raised donations to keep an elementary school in Armenia

‘heated and open during the winter months, and also estabhshed abone marrow donor reglstry

in Southern California:
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Court Admission: List all courts in which you have been admitted to practice, with dates of
admission and lapses if any such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for administrative bodies which require
special admission to practice.

» All California courts (admitted May 1979)
> United States District Court - Southern District of California (admitted May 1979)
» United States Court of Appeals for the Ninth Circuit (admitted February 1988)

Published Writings: List the titles, publishers, and dates of books, articles, reports; or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please supply a copy of all speeches
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply them.

PROSECUTION OF FEDERAL HOMICIDE CASES, U.S. Department of Justice Office of Legal
Education (st ed. 1996) (Contributing author (wrote Chapter 11) to manual on federal
homicide prosecutions for Assistant U.S. Attorneys)

Larry A. Bums, Tough New Statute: Puts Away Dangerous Felons, LAW ENFORCEMENT
QUARTERLY, Spring 1990, at 13 (Discussing federal Armed Career Criminal Act, 18 U.S.C.
§ 924(e), and successful prosecutions brought under the Act)

Larry A. Burns, Taking The Fifth, 4 CRIM. JUST. J. 347 (1980) (Book review of TAKING THE
FIFTH by Mark Berger, Lexington Books, D.C. Heath Co., 1980)

Note, Double Jeopardy in Indian Country, 6 AM. INDIAN L, REV. 95 (1979) (Student note
discussing confluence of criminal jurisdiction in “Indian Country,” 18 U.S.C. § 1151)

Copies of the above publications are attached at Tab 1.

During the past 15 years I have made numerous presentatibns on trial advocacy and federal
criminal law at educational programs sponsored by bar organizations, public law.offices and
academic institutions. The following is a representative list: '

».. o American ‘Board of Trial- Advocates, ‘Trial By Masters Program” (Cross-
- Examination of Forensic Economists) April 26, 2003

s San Diego Inn of Court (Cross-Examination) October 10; 2002

> American - Board -of Trial Advocates, “Trial By Masters Program”_ (Cross-
Examination of Forerisic Psychiatrists) April 28, 2001

» . Federal Bar Association (Conducting Voir Dire in Federal Court) September 16,
1999 - : S i

v+ San Diego Inn of Court (Voir Dire Techniques In Staté_ & Federal Court) Qctébef 20,
1997 ; R
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- Univ. of San Diego School of Law Criminal Clinic (Grand Jury Practice) March 4,
1997, July 11, 1996, January 27, 1994; February 1, 1993; September 16, 1993

’ State Bar of California, Annual Meeting 1997 (Criminal Law Issues Rel evant to the
Civil Practitioner) (group presentation) September 13, 1997

4 San Diego Criminal Defense Lawyers Club (Criminal Charging Decisions) April 12,
1995

» California Western School of Law Criminal Clinic (Grand Jury Practice) January 25,
1995, September 22, 1995 and February 7, 1994

2 Court T.V. (People v. O.J. Simpson) (Commentator on Opening Statements)
January 20, 1995

» = California Western School of Law Criminal Clinic (Opening Statement) March 23,
1994

> California Western School of Law Trial Symposium (Opening Statement)

January 25, 1994

> San Diego County Office of the District Attorney All-Office Training Seminar
(Cross-Examination) January 23, 1993

. California Western School of Law Trial Symposium (Cross-Examination)
January 22, 1993

4 Anti-Defamation League of B’Nai B'Rith (Federal Prosecution of Hate Crimes)
April 8, 1991

> California Bar Association, Continuing Education of the Bar (CEB) (Effective
Criminal Trial Tactics) February 7 and 13, 1990

- U.S. District Court - $.D. California, Symposium on Trial Advocacy in Federal Court
(Voir Dire; Cross-Examination) June 16, 1989

> San Diego City Attorney’s Office All-Office Training Seminar (Closing Argument)
January 16 and 18, 1988

Health: What is the present state of your health? List the date of your last physical
examin_ation.

My health is excellent. 1had a full physical exam in October 2001 and a physical check-up
with a physician on March 6, 2003.

:’ Jﬁaicial Office: State (c.hroixologically):én; _)udlci;l offices yoil have held, whethier such

position was elected or appointed, and a description of the jurisdiction of each such court.

I'was appointed as a United States Magistrate Judge for the Southern District of California
in June 1997. As a magistrate judge, I preside in federal civil and criminal cases.
Apptoximately 85% of my duties involve civil litigation and. the €5t involve ¢timinal

matters, In civil htxganon I'manage a rolling docket that averages 225 cases at atime, and
encotiipasses a diverse array of civil claims including tort, contract, labor; insurance; patent,
trademark; securities; discrinination, and civil rights disputes. My.mvﬂ case dutie: mclude
ing settlement conferences, resolving’all discovery 4 itive
monons ‘and generallymanagmg the cases to ensure that they move forward expedztlously

5
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I also decide dispositive civil motions and conduct other case-dispositive hearings with the
consent of the parties or on report and recommendation to a United States District Judge.
Finally, I prepare written decisions, on report and recommendation, for the district judges in
non-capital habeas corpus cases and in administrative appeals from the denial of social
security benefits. During the past four years, | have presided over three civil jury trials and
one civil non-jury trial. Thave also assisted parties in settling more than 450 civil cases.

My criminal duties include reviewing and authorizing the issuance of federal criminal
complaints, search warrants, and arrest warrants, conducting arraignments, bail, and
detention hezrings, and removal and extradition hearings; taking guilty pleas in felony and
misdemeanor cases; and presiding over all aspects of federal misdemeanor and petty offense
cases, including trial and sentencing.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

(1) Inthe Matter of the Extradition of Stefan Platko, 213 F Supp.2d 1229
(S.D. Cal. 2002)
Munoz v. Kolender, 208 F.Supp.2d 1125 (S.D. Cal. 2002)
United States v. $160,066.98 from Bank of America, 202 F.R.D. 624 (S.D. Cal. 2001)
Empressa Constructora Contex v. Iseki, Inc., 106 F.Supp.2d 1020 (S.D. Cal. 2000)
United States v. Vasquez, 74 F.Supp.2d 964 (S.D. Cal. 1999)
Pogue v. Ratelle, 58 F.Supp.2d 1140 (S.D. Cal. 1999)
Cooper v. Garcia, 55 F.Supp.2d 1090 (S.D. Cal. 1999) |
Aarhus v. United States, et al., 00cv0128-LAB (unpublished)
'Rogers v. Clareéndon America Insurance Co., 00cv1267-LAB (unpublished)
Clements v. Alameida, 02cv1376-JM (LAB) (unpublished)

@ None
3) Following are the significant opinions I have written on federal coristitutional issues:
Munoz v. Kolender, 208 F.Supp.2d 1125 (S.D. Cal. 2002)
+ Pogue v. Ratelle, 58 F.Supp.2d 1140 (S.D. Cal. 1999)
Cooper v. Gareia, 55 F.Supp.2d 1090 (S.D. Cal. 1999)

1 have written no opinions-on state constitutional issues.
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Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for elective public office.

None.

Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;
No.
2, whether you practiced alone, and if so, the addresses and
dates;
No.
3. the dates, names and addresses of law firms or offices,

companies or governmental agencies with which you have
been connected, and the nature of your connection with each;

Following my graduation from law school, I joined the San Diego County Office of the
District Attomey. The Office of the District Attorney is today located inthe Hall of Justice,
at 330 West Broadway, San Diego, California, 92101. During six years as a Deputy District
Attomey from 1979 to 1985, I served in the Mumcxpal Court Division, the Superior Court
Division, the Family Support Division, the Complaints and Extradition Division, and in the
North San Diego County Branch Office of the District Attomey. ~As a Deputy District
Attorney, I Ihandled practically every type of criminal case, including major fraudsand pital -
homicide prosacutlons and fried more than 100 felony and ‘misdemeanor cases to jury
verdicts.

In 1985, I was recruited to the U.S. Attomey's Office in San Diego. The U.S. Attorney's
Officé is located at 880 Front Street, San Diego, California, 92101 During 12 years with the
U.S. Attomney's Office from 1985 to 1997, I served in the Complaints Section, the General -
Crimes Section, the Narcotics Section, and the Violent Crimes Section. Itried more than'50
felony criminal cases to jury verdicts in federal court and in state.court as a cross-designated -
Spécial Deputy District Attorney. I also argiied approximately 4 es before the Ninth
Circuit’ Court of Appeals and two cases before ‘the Californi th District’
Appeal Additionally; I held several supervisory and management sitions in the ffice.

3
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From 1991 to 1993, I served as Assistant Chief of the Criminal Division and Chief of the
Violent Crimes Section, and I supervised approximately 30 lawyers. In 1993, I was named
Deputy U.S. Attorney (3rd in authority in the office), and was responsible for helping to
establish and to implement the policies and initiatives of the Justice Department and the
United States Attorney in San Diego and Imperial Counties. As Deputy U.S. Attorney, I
supervised over 100 lawyers, and oversaw a multi-agency Violent Crime Task Force that
consisted of over 100 federal, state and local law enforcement agents. I was named Senior
Trial Counsel for the U.S. Attorney's Office in 1995, and I held that position until my
appointment to the bench in 1997.

In addition to my legal practice outlined above, my legal experience includes teaching law
classes at both the college and graduate school level. From 1981 to 1986, as an Adjunct
Professor, I taught approximately six classes a year, including a graduate course in evidence
and an undergraduate course on the judicial process, at National University in San Diego,
California. From 1987 to 1989, I taught as an Adjunct Professor at National University
School of Law, also in San Diego. In 1987, I taught Criminal Law to first-year law students.
During 1988 and 1989, [ taught Trial Techniques to second and third-year students. Finally,
from 1988 to 1996, as an Instructor ‘at San Diego State University, I taught two
upper-division courses each year in the Schoo] of Public Administration on the role of the
prosecutor in our judicial system.

b. 1. What has been the general character of your law practice, dividing it
into periods with dates if its character has changed over the years?

Before my appointment as a Magistrate Judge in 1997, I engaged in criminal practice as a
federal and state prosecutor. From 1979 to 1981, [ tried over 50 misdemeanor cases to jury
verdicts. Ibegan regularlytrying a wide variety of felony cases in 1982. From 1985 to 1997,
1 concentrated on the prosecution of violent offenses and career offenders. During this
period, I tried numerous murder cases, including two capital cases, and I prosecuted
approximately 15 cases under the federal Armed Career Criminal Act.

Additionally, from 1994 to 1997, after receiving written approval from the U.S. Department
of Justice, o engage in outside employment, I served on the board of directors and as
'corporate secretary to the Bank of Commerce in San Dxego Asthe only lawyer on the bank
board, I monitored all civil litigation involving the bank, met with state and federal banking
regulators regarding compliance issues, and was responsible for hiring the bank's outside
counsel, reviewing their work, and serving as liaison between the board and outside counsel.

2. Describe your typical former clients, and méntion the areas, if any; in
which you have specialized.

Asa pmsecutor, I rcpresentcdk the interests of thé State of kCalifomia and later, the United
States: ] worked with a multitude of client agencies including all logat pohce departmerits
in' San D:ego County, the Federal Bureau of lnvestxganon the Drug Enforcement

8
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Administration, the Internal Revenue Service, and the law enforcement components of the
Treasury Department, among others. Beginning in 1989, I specialized in the prosecution of
violent crime cases, including murder, bombing, arson and firearms violations.

c. 1. Did you appear in court frequently, occasionally, or not at all?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.

From 1979 to 1983, I appeared on a daily basis in the California Municipal and Superior
Courts. As an example, in January 1981 I tried ten misdemeanor cases to jury verdicts and
I'was in court every weekday of that month. In 1983, I'was transferred to the Complaints and
Extradition Division of the San Diego District Attorney's Office, and ] appeared in court less
frequently.

From 1984 to 1985, I served as a felony trial deputy in the San Diego County Superior Court,
where ] once again appeared in court on a daily basis. During this period, I tried several long
cause matters, including a two-month-long fraud case and a three-month-long murder case.

During my first six months as an Assistant U.S. Attorney in 1985, I handled a high-volume
arraignment and misdemeanor disposition calendar before U.S. Magistrate Judges in federal
court in San Diego. Ithen served for one year in 1986 as the grand jury assistant, presenting
routine cases for indictment to federal grand juries in the Southemn District of California.
Beginning in 1987 and continuing through 1993, Iregularly tried felony cases, and L handled
a:wide variety of other criminal matters in the U.S. District Court in San Diego. I also
regularly argued cases before the Ninth Circuit Court of Appeals and, on two occasions,
before the California Fourth District Court of Appeal. Additionally, on approximately ten
occasions during this time period, T tried felony cases in the San Diego County Superior
Court as a cross-designated Special Deputy District Attorney. I was promoted to an
upper-management position in the U.S. Attorney's Office in 1993 and served in that position
until 1995 From 1993 to 1995, I appeared less regularly in court, and I tried only three
cases. From 1995 to 1997, as Senior Trial Counsel in the U.S. Attorney's Office, I returned
to regularly trying cases in the District Court and to regularly arguing cases in the federal
court of appeals. . . :

2. What percentage of these appearances was in:
(a) federal courts;
(b).  state courts of record;
(¢) - other courts:

Ftom 1979 to 1985, I practiced exclusivelyin the California state courts. Begintiing in 1985
-and continuing through 1997, 90% of my practice was in the United States District Court in
San Diego and the Ninth Circuit Court of Appeals. The remaining 10% of my appearances’
were in the San Diego County Superior Court and the California Fouirth District Court.ofz
Appeal. ' h o )
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3. ‘What percentage of your litigation was:

(a) civil;
(b) criminal.

98% of my litigation experience was criminal; 2% was guasi-civil in nature, involving
habeas corpus and forfeiture matters.

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

From 1979 t0 1997, I tried more than 350 cases to verdict. I was sole counsel in all but two
of the cases; in the two cases I co-tried, I was lead counsel.

5. What percentage of these trials was:

(a) jury;
(b) non-jury.

50% of the cases I tried to verdict were tried to juries; the remaining 50% were non-jury
trials.

Litigation: Describe the ten most significant litigated matters which you personally handled.
Give the citations, if the cases were reported, and the docket number and date if unreported.
Give a capsule summary of the substance of each case. Identify the party or parties whom
you represented; describe 